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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1960 
No. 16,041 


Harry Lee Sparks and Rex Wanda Sparks 
(Presently doing business as H. L. Sparks 
and Company, H. L. Sparks & Company of 
Bushnell, and H. L. Sparks & Company of 
Peoria). 


Petitioners, 
Vv. 


Ezra Taft Benson, as Secretary of 
Agriculture, and 
United States of America, 


Respondents. 
Before: Wilbur K, Miller, Circuit Judge, in Chambers. 
ORDER 
Counsel for the parties having submitted their stipulation dated 
January 17, 1961, pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is 
hereby approved, and it is 
ORDERED that the stipulation dated January 17, 1961), shall con- 
trol further proceedings in this case, and that the stipulation and this 
order shall be printed in the joint appendix. 
Dated: January 19, 1961 


[ Filed January 19, 1961] 


STIPULATION WITH RESPECT TO THE ISSUES, THE PARTS 
OF THE RECORD TO BE REPRODUCED IN THE JOINT APPENDIX, 
AND THE DATES FOR FILING THE 
JOINT APPENDIX AND THE BRIEFS 


For the purpose of this proceeding, it is stipulated and agreed by 
the parties as follows: 
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FIRST. 

The issues for resolution by the Court are, as set forth by the 
petitioners in their petition for review, whether: 

1. Petitioners’ registrations under the Packers and Stockyards 
Act, 1921, as amended, to do business on the various posted stockyards 
throughout the United States, are valuable and substantial property rights. 
The action of the Secretary herein complained of deprives petitioners of 
these valuable and substantial property rights without due process of law. 

2. The Secretary of Agriculture has acted in excess of his juris- 
diction and authority, in respect of the matters and things alleged to have 
occurred at points other than posted stockyards, as that term is defined 
in the Act as of\the time of the alleged occurrences. 

3. Petitioners were denied the full and fair hearing required by 
the Act, the Administrative Procedure Act, 5 U.S.C. 1001, et seq., and 
the Fifth Amendment to the Constitution of the United States, in that, 


among other things, the Secretary acted on a record which is void of any 


evidence, much less substantial evidence. 

4. Petitioners were denied the opportunity to achieve compliance, 
as provided for and required by Section 9(b) of the Administrative Proced- 
ure Act, supra, 5 U.S.C. 1008(b), notwithstanding that petitioners many 
times stated their willingness and desire to comply with the Act and rules 
and regulations, as such were interpreted and applied by the Secretary. 

5. Petitioners have been denied a full and fair hearing in that, 
among other things, a government witness was permitted to testify, over 
the objection of pétitioners, to the writing contained in certain books and 
records, notwithstanding that such books and records were not in the 
hearing room and not available for either examination or cross- 
examination by petitioners. 

6. Petitioners have been denied a full and fair hearing and have 
suffered an invasion of their constitutional rights in that, among other 
things, the investigation herein which produced all of the evidence ad- 
duced against the petitioners, and upon which the Secretary took the 
action herein complained of, was illegal, improper, and in violation of 
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an agreement and understanding reached by and between the parties. 
Moreover, such search and seizure was conducted in an area in which 
the Secretary had no jurisdiction. As a result, the action of the Secre- 
tary herein complained of is in violation of Section 1008(a) of the Ad- 
ministrative Procedure Act, supra. 

7. Petitioners have been denied a full and fair hearing in that, 
among other things, the Secretary, in taking the action complained of, 
accepted certain weight figures tendered by the government as establish- 
ing the buy weight of certain hogs, but refused to accept identical evi- 
dence tendered by the petitioners as to the sell weight of such hogs. 

This action of the Secretary was arbitrary, unreasonable and capricious. 

8. The Secretary erred in dismissing the Petition for Rehearing 
filed by the Petitioners on September 19, 1960 (Exhibit G), in that, 
among other things, (1) finding that "there is no way of separating the hogs 
originating at posted stockyards from the hogs originating jat unposted 
points to ascertain at what weights the hogs from posted yards were 
sold," (2) finding that petitioners adduced no probative evidence of re- 
weighing of the hogs involved, and (3) in finding that the Secretary of Agri- 
culture has not approved or authorized the use of summary or memoran- 
dum scale tickets. (Order Dismissing Petition for Rehearing, etc., Ex- 
hibit F). 

9. The Secretary erred in refusing to reconsider his decision in 
the light of the petitioners’ allegation and offer to prove that petitioners’ 
operations subsequent to September 2, 1958, when the Packers & Stock- 
yards Act, 1921, was amended (Public Law 85-909, 85th Cong., 72 Stat. 


1749, et seq.), so as to govern other than posted stockyards, on a com- 


parable gross business, disclosed an actual gain in weight in the sale and 
handling of hogs - proof that the Secretary's findings were clearly erro- 
neous, arbitrary, unreasonable and capricious, and that such findings as 
were made were contrary to the evidence of record. 
10. The Secretary further erred in receiving in evidence and 
grounding his decision on a disputed so-called affidavit. Such affidavit 
was not competent and its receipt in evidence, and the action taken 


thereon, was clearly error. 
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11. The Secretary further erred in finding that action taken by 
petitioners pursuant to the directions and instructions of the Bureau of 
Animal Industry, constituted wilful violations of the Act and rules and 
regulations thereunder. 

12. The Secretary further erred in finding as wilful violations 
the change in head count of hogs when the evidence clearly showed that 
such changes were accepted practices, sanctioned by custom and usage 
on the St. Louis National Stockyards, National Stockyards, Illinois, at 
which such violations were alleged to have occurred. 

13. The Secretary further erred in his interpretation and appli- 
cation of the rules and regulations governing the making of scale tickets 
in connection with the sale of hogs at the St. Louis National Stockyards 
in finding that the so-called "switching" of hogs was in wilful violation of 
such rules and regulations and the Act. 

14. The Secretary further erred in finding the alleged violations to 
be “wilful.” In truth and fact no wilfulness was present, and no evidence 
was adduced to prove that such were wilful. 

SECOND. 

The following parts of the record in this proceeding are to be re- 
produced in the Joint Appendix: 

1. The petitioners designate for inclusion in the Joint Appendix: 


(a) The order of inquiry and notice of hearing filed in the 
administrative proceeding. 


(b) The answer to the order of inquiry and notice of hearing. 

(c) The recommended decision by the Hearing Examiner. 

(a) The exceptions filed by the petitioners - i-e., the re- 
spondents in the administrative proceeding - to the recommended 
decision by the Hearing Examiner. 

(e) The decision of the Judicial Officer on July 29, 1960. 

(f) The petition - filed by the petitioners, i.e., the respond- 
ents in the administrative proceeding - pursuant to section 
202.21(a)(3) of the rules of practice. 

(g) The ruling of the Judicial Officer on September 26, 1960, 
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relative to the petition pursuant to section 202.21(a)(3) of the 
rules of practice. 

(h) The order of the Judicial Officer staying the suspension 
of the petitioners' registration pending final decision jon judicial 
review. 

(i) The petition for review filed in this Court on October 19, 
1960, excluding, however, the duplicative exhibits to the petition. 
2. The Joint Appendix is to include the parts of the transcript of 

the testimony in the administrative proceeding which are set forth in 
Exhibit A attached hereto. The petitioners are designating for inclusion 
in the Joint Appendix the material in Exhibit A which is included in 
brackets, and the respondents on this appeal are designating | for inclusion 
in the Joint Appendix the material in Exhibit A which is not included in 
brackets. 
3. The Joint Appendix is to include, on behalf of the petitioners, 
all of the exhibits, viz., Respondent's Nos. 1 - 18, introduced in evi- 
dence by the petitioners in the administrative proceeding, i.e., the re- 
spondents in the administrative proceeding. The respondents in this 
Court are designating for inclusion in the Joint Appendix the following 
exhibits which they introduced in evidence in the administrative proceed- 
ing: Complainant's Exhibits 1 to 20, inclusive; 42 to 75, inclusive; and 
79 to 80, inclusive. ; 
Many of the exhibits consist of elaborate statistical charts an 
other papers which are unusually difficult to reproduce in print, and it 
is agreed and stipulated that all of the petitioners’ exhibits may be 
photostated in lieu of printing in the Joint Appendix, and that the exhibits 


designated by the respondents for inclusion in the Joint Appendix are to 
be reproduced as follows: Exhibits 2 to 6, inclusive, are to be printed, 
put the remaining exhibits on behalf of the respondents are to be photo- 
stated. 


THIRD. 
The Joint Appendix, including the material to be photostated in 
lieu of printing, is to be prepared and filed with the Clerk of the Court on 
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or before the date the respondents’ reply brief is due to be filed. The 
petitioners are to'pay for the printing and photostating of the material 
which they have designated for inclusion in the Joint Appendix. The 
respondents are to pay for the printing and photostating of the material 
which they have designated for inclusion in the Joint Appendix. 

The petitioners’ printed brief is to be filed on or before Febru- 
ary 7, 1961, and the respondents’ reply brief is to be filed within thirty 
days thereafter. The petitioners may file a reply brief within fifteen 
days after the filing of the respondents’ brief. 

FOURTH. 

That either party may submit a typewritten brief on the due date 
thereof, provided that the printed brief shall be filed within ten days 
thereafter. 


/s/ Ben Ivan Melnicoff 
Attorney for the Petitioners 


/s/ Martin Hollander 
U. S. Department of Justice 


/s/ Neil Brooks 
Assistant General Counsel 
U. S. Department of Agriculture 


Attorneys for the Respondents 
EXHIBIT A 


* * * 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


Order of Inquiry and Notice of Hearing 
There is\reason to believe that Harry Lee Sparks and Rex Wanda 
Sparks (presently d/b/a H. L. Sparks and Company, H. L. Sparks & Com- 
pany of Bushnell, and H. L. Sparks & Company of Peoria) have wilfully 
violated the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 


181 et seq.), hereinafter referred to as the "act", and the regulations 
issued thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
"regulations", and, therefore, this order of inquiry and notice of hearing 


is issued alleging the following: 
I 

The St. Louis National Stock Yards, National Stockyards, Llinois, 
the Bushnell Stock Yards, Bushnell, Illinois, the Mississippi | Valley 
Stock Yards, St. Louis, Missouri, the Springfield Stock Yards, Spring- 
field, Illinois, and the Union Stock Yards, Peoria, Illinois, are now and 
at all times mentioned herein were posted stockyards subject to the 
provisions of the act. 

0 

Harry Lee Sparks and Rex Wanda Sparks, partners, d/b/a H. L. 
Sparks and Company, are registered with the Secretary of Agriculture 
under Registration No. 13412 as a dealer to buy and sell swine for their 
own account at the St. Louis National Stock Yards, National Stockyards, 
Illinois, the Mississippi Valley Stock Yards, St. Louis, Missouri, and 
the Union Stock Yards, Peoria, Illinois, and at all times mentioned 
herein respondents were so registered. H. L. Sparks and Rex Wanda 
Sparks, partners, d/b/a H. L. Sparks & Company of Bushnell, are regis- 
tered with the Secretary of Agriculture under Registration No. 13412 as 
a market agency to buy cattle, sheep and swine on a commission basis and 
as a dealer to buy and sell cattle, sheep and swine for their|own account, 
at the Bushnell Stock Yards, Bushnell, Dlinois, and at all times men- 
tioned herein respondents were so registered. H. L. Sparks and Rex 


Wanda Sparks, partners, d/b/a H. L. Sparks & Company of Peoria, are 
registered with the Secretary of Agriculture under Registration No. 
13412 as a market agency to buy swine on a commission basis and as a 


dealer to buy and sell swine for their own account, at the Union Stock 
Yards, Peoria, Illinois, and at all times mentioned herein respondents 
were so registered. At all times mentioned herein prior to November 26, 
1956, Harry Lee Sparks and Rex Wanda Sparks, partners, d/b/a H. L. 
Sparks and Company of Springfield, Illinois, were registered with the 
Secretary of Agriculture under Registration No. 13412 as a market 
agency to buy swine on a commission basis and as a dealer to buy and 
sell swine for their own account, at the Springfield 


Stock Yards, Springfield, Illinois. 
m 
Midwest Order Buyers is a partnership composed of Harry Lee 
Sparks and Rex Wanda Sparks with its principal office at Chapin, Illinois. 
Midwest Order Buyers is controlled by respondents and is used by re- 
spondents to carry on certain of the dealer activities of respondents. 
Among other things, Midwest Order Buyers is used by respondents to 
purchase hogs to fill orders received by respondents from packers and 
to bill said packers for certain hogs sold to them by respondents. 
IV 
Respondents, in the transactions listed below and at divers other 
times during the period from December 1, 1955, through January 31, 
1957, purchased hogs at various stockyards subject to the provisions of 
the act and knowingly and wilfully sold such hogs, together with hogs 


purchased by respondents through Midwest Order Buyers, to various 


packers at false and incorrect weights which were greatly in excess of 


the true and correct weights of such hogs. 


Date 


12/1/55 
12/10/55 
12/12/55 
12/14/55 
12/17/55 
12/19/55 
12/21/55 
12/26/55 
12/27/55 
12/28/55 
1/10/56 
1/21/56 
1/27/56) 
1/28/56) 
2/3/56 
2/11/56 
2/13/56 
2/16/56 
3/7/56 
3/12/56 
3/16/56 
3/20/56 
3/20/56 
3/27/56 
3/29/56 
4/9/56 
4/16/56 
4/17/56 
4/28/56 
5/1/56 
5/9/56 
5/11/56 
5/22/56 
6/4/56 
6/12/56 
6/22/56 
7/21/56 
8/13/56 
8/22/56 
9/6/56 
9/7/56 
9/15/56 
10/4/56 
10/19/56 
1/5/57 
1/31/57 


Sold To 


Swift & Co. 
Swift & Co. 
Swift & Co. 
Val Decker 
Swift & Co. 
Home Pkg. Co. 
Kingan 

Swift & Co. 
Home Pkg. Co. 
Swift & Co. 
Home Pkg. Co. 
Swift & Co. 
Swift & Co. 


St. Louis Ind. 
St. Louis Ind. 
Home Pkg. Co. 
Home Pkg. Co. 
Hunter Pkg. Co. 
Home Pkg. Co. 
John Morrell 
John Morrell 
Home Pkg. Co. 
Swift & Co. 

St. Louis Ind. 
Home Pkg. Co. 
Swift & Co. 
Home Pkg. Co. 
Home Pkg. Co. 
Home Pkg. Co. 
Home Pkg. Co. 
Swift & Co. 
Swift & Co. 

J. Morrell 
Kingan Pkg. Co. 
Oscar Mayer 
Kingan 

Hunter Pkg. Co. 
Hunter Pkg. Co. 
Hunter Pkg. Co. 
Heil Pkg. Co. 
Kingan & Co. 
Swift & Co. 

Heil Pkg. Co. 
Swift & Co. 

St. Louis Ind. 


Purchase 
Weight 
(Pounds) 


144,245 
214,080 
55,860 
89,340 
103,705 
145,625 
59,105 
112,205 
56,990 
114,900 
142,755 
167,490 
212,965 


53,750 
54,250 
144,310 
137,605 
136,135 
108,460 
103,370 
143,700 
82,215 
80,870 
141,440 
104,585 
81,555 
112,625 
74,355 
53,330 
107,315 
79,365 
144,260 
134,020 
196,825 
55,030 
135,985 
138,750 
142,890 
194,100 
168,200 
220,290 
32,620 
80,325 
217,920 
57,000 


Invoice 
Weight 
(Pounds) 


146,005 
216,390 
57,305 
90,340 
105,615 
147,340 
60,300 
113,800 
57,490 
116,240 
144,710 
169,490 
215,525 


55,300 
55,430 
147,740 
140,195 
137,950, 
110,360 
105,085 
145,070 
83,51 
81,87 
143,51 
106,08 
82,73 
114,42 
75,90 
54,56 
108,81 
80,36 
145,46 
135,36 
198,32 
55,49 
136,98 
139,75 
143,95. 
196,67 
169,700 
222,290 
33,620 
0 
iy 


81,40 
219,42 
57,95) 
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Vv 
In connection with the transactions referred to in paragraph IV 
hereof, respondents, operating through Midwest Order Buyers, issued 
invoices to the packers showing such false and incorrect weights and 
received payments from said packers based upon said false and incor- 
rect weights. Copies of such false and incorrect invoices were made a 
part of the accounts and records of said packers, which packers at all 
times mentioned herein were subject to the provisions of the act. 
vI 
On September 7, 1956, respondents purchased 119 hogs at the 
Union Stock Yards, Peoria, Ilinois. On the same date respondents, 
through Midwest Order Buyers, purchased 625 hogs at several buying 
stations. The total purchase weight of the 744 hogs was 168,200 pounds. 
On September 7, 1956, respondents sold said 744 hogs to Heil Packing 
Company, St. Louis, Missouri, and issued an invoice to the company 
representing the total weight of said hogs at the time they were sold to 
the company as 169,700. Said hogs were not weighed at the time of their 
sale to Heil Packing Company and the invoice weight exceeded the pur- 
chase weight of said hogs by 1,500 pounds. In connection with such sale 
transaction, respondents, through Midwest Order Buyers, delivered to 
Heil Packing Company six scale tickets in support of the total weight 
figure entered upon the invoice. Said six scale tickets were false and 
fictitious in that they represented that a total of 744 hogs had been 
weighed at a total weight of 169,700 pounds at the time they were sold to 
Heil Packing Company, whereas, the total weight of the hogs was sub- 
stantially less than 169,700 pounds at the time they were sold to said 


company, and, in fact, said 744 hogs were not weighed in connection with 
the printing of the scale tickets. Said scale tickets were printed by re- 
spondents upon 'a scale owned by respondents at Chapin, Illinois, notwith- 
standing that said 744 hogs had not been purchased at, or shipped from, 
Chapin, Illinois, and no hogs were upon the scale at the time said scale 
tickets were printed. Copies of the false and fictititous scale tickets 
were made a part of the accounts and records of the Heil Packing 
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Company, a packer subject to the provisions of the act. 


Other instances of the type described above in which respondents 


sold hogs at false and incorrect weights and issued false and fictitious 
scale tickets in connection therewith, copies of which scale tickets were 


made a part of the accounts and records of the purchasers, |are as follows: 


Weight Shown 
On Invoice & Purchase Weight 
Scale Tickets Weight Added 


Date Sold To No. Hogs _ (Pounds) (Pounds) (Pounds) 


3/7/56 Hunter Pkg. Co. 639 137,950 136,135 1,815 
8/13/56 Hunter Pkg: Co. 662 139,750 138,750 1,000 
8/22/56 Hunter Pkg. Co. 648 143,955 142,890 1,065 
8/29/56 Hunter Pkg. Co. 747 165,980 165,105 875 
9/6/56 Hunter Pkg. Co. 869 196,670 194,100 2,570 
10/19/56 Heil Pkg. Co. 353 81,400 80,325 1,075 


vol 
On September 11, 1956, respondents sold certain hogs at the St. 
Louis National Stock Yards, National Stockyards, Illinois to Krey Packing 
Company, St. Louis, Missouri. The hogs had been weighed|to respondents 
in three separate drafts of 75 hogs, 87 hogs and 63 hogs. Following the 
weighing the hogs, each draft was penned in a separate pen|assigned to 
respondents at the stockyard, While the hogs were being held in said 
pens, respondents substituted in each lot of hogs one hog which had not 
been weighed for one of the hogs which had been weighed. Thereafter, 
the three lots of hogs were delivered to the packing company without re- 
weighing, and the company was billed by respondents upon the basis of 
the weights obtained at the time the hogs were weighed to respondents. 
Similar transactions in which respondents substituted hogs which 
had not been weighed for hogs in drafts which had been weighed and 
billed the purchaser on the basis of weights obtained prior|to the substi- 


tution are as follows: 


No. Hogs 
Date No. Hogs Weight Substituted Sold To 


9/14/56 6 750 Exact no. unknown Figge & Hutwelker Co. 
6 705 Al w 
8755 " " 
9/13/56 25430 5 Charles Miller & Co. 
10/10/56 15175 5 Krey Packing Company 
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vul 
Respondents, at the St. Louis National Stock Yards, National 
Stockyards, Llinois, on or about the dates and in connection with the 
transactions listed below, planted their own hogs with certain market 
agencies at the stockyard for sale ona commission basis. Said hogs 
were planted by respondents with the market agencies under false and 
incorrect names and, in connection with the sale of such hogs, respondents 
caused false and incorrect names to be entered on the scale tickets as the 
names of the owners of the hogs. Copies of such false and incorrect scale 


tickets were made part of the accounts and records of respondents, the 
market agencies, and the St. Louis National Stock Yards corporation: 


Date Market Agency Sold To No. Hogs Name Shown on Scale Ticket 


9/2/55 Underwood Kenney 11 Day 
9/2/55 Underwood 1 Clark 
9/2/55 Wootten F.D. . - 15 Starks 
9/2/55 Wootten F.D. 2 : 1 Miller 
10/20/55 Marshall : : 6 Parks 
10/3/55 Cassidy . : 12 Strong 
10/3/55 Cassidy . 2 1 Parks 


Respondents, in the transactions listed below and at divers other 
times curing the period from January 28, 1954 through June 17, 1954, 
caused entries to be made on freight bills showing the name of the ship- 
per of certain hogs as "L. Conrad," "W. Kenney" or "A. Schaeffer", 
whereas the respondents were the owners and shippers of the hogs. 
Copies of such false and incorrect freight bills were made a part of the 
accounts and records of the St. Louis National Stock Yards corporation. 

Name of Shipper 


Date of Freight Bill © No. Hogs Shipped To Shown on Freight Bill 


1/28/54 Clougherty Bros. Pkg. L. Conrad 
3/12/54 Coast Pkg. W. Kenney 
3/26/54 Coast Pkg. A. Schaeffer 
4/15/54 Coast Pkg. L. Conrad 
6/17/54 Coast Pkg. L. Conrad 
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x 
Respondents, in the transactions described below and |at divers 

other times during the period from July 15, 1955 to December 11, 1956, 
in connection with the sale of hogs by respondents to certain purchasers, 
charged said purchasers a service charge or a buying commission, not- 
withstanding that said hogs had not been purchased by respondents for 
said purchasers on a commission basis and were not sold by respondents 
to said purchasers at purchase weights and prices. 
Date Purchaser Charge 


7/15/55 Merkel, Inc. 
11/12/55 Avera Packing Co. 15 
12/6/55 J.E. Harrell & Son, Inc. 15 
11/15/56 P.D. Gawltney, Jr. & Co. 60 
12/11/56 C.E. Vissman Co. 20 


XI 

Respondents, during the period from January 6, 1954) through 
June 5, 1956, in connection with sales of hogs by respondents at the St. 
Louis National Stock Yards, National Stockyards, Dlinois, made altera- 
tions in copies of scale tickets retained in respondents’ records by 
changing the head count shown on such copies of scale tickets and making 
other entries which were different from, or in addition to, the entries 
appearing on copies of scale tickets retained as part of the accounts and 
records of the St. Louis National Stock Yards corporation, owner and 
operator of said stockyard. Such altered scale tickets were used by 
respondents as a basis for billing the purchasers of the hogs. 

(a) In the instances referred to below, respondents changed the 
head count on the copies of the scale tickets retained in their records: 


No. of H as 
No. of Hogs as Shown Shown GeNCorr of 
Scale Ticket On Stockyard Company Scale Ticket in 
Number Date Copy of Scale Ticket Respondents' Records 


515886 10/25/54 144 
853819 7/28/55 155 
856389 11/10/55 25 

45083 4/24/56 59 
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(b) In the transactions listed below, and at divers other times 
during the period from January 6, 1954, through June 5, 1956, respond- 
ents made entries in copies of scale tickets retained in their records 
showing numbers and weights of hogs, which numbers and weights were 
deducted from, or added to, the head counts and weights of hogs appear - 
ing on such copies of the scale tickets. Said entries were false and mis- 


leading in that they represented that certain numbers of hogs had been 
weighed at certain weights at the stockyard, whereas there were no 
weighing transactions to support the entries made by respondents on 
such copies of scale tickets. 


No. of Hogs and Weight No. of Hogs and Weight 
As Shown on Stockyard As Shown on Copy of Scale 

Scale Ticket Company Copy of Scale Ticket in Respondents' 
Date No. Records 


__ er ————— Ee 
1/6/54 330605 | 3615 
9040 

390 

8650 


6/8/54 406772 27945 
| 6250 
21695 


9/1/54 569248 16030 
4960 
11070 


10/28/54 668231 12360 
3110 
9250 


1/19/55 761302 9255 
300 
8955 


7/13/55 880822 
10/14/55 684896 
1/16/56 958067 


6/5/56 95067 
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No. of Hogs and Weight No. of Hogs and Weight 
As Shown on Stockyard As Shown on Copy] of Scale 
Scale Ticket Company Copy of Scale Ticket in Respondents’ 
Date No. Ticket Records 


7/9/54 512432 20 3955 20 3955 
1 250 
21 4205 


11/2/54 588615 530 
390 
500 


11/22/54 682085 6210 


670 
550 


On October 15, 1951 an order was entered by the Judicial Officer 
of the Department of Agriculture ina proceeding entitled In re H. L. 
Sparks and Rex Wanda Sparks, partners, d/b/a H. L. Sparks and Com- 
pany, P. & S. Docket No. 1999, requiring respondents to keep such ac- 
counts, records and memoranda as will fully and correctly|disclose all 


transactions involved in their business and to cease and desist from en- 


gaging in the unfair, unjustly discriminatory and deceptive practices and 
devices described in the findings of fact of said order. Finding of fact 3 
of said order stated: 
"3. Respondents, at divers times and in numerous transactions 
during the period from February 28 to August 31, 1950, altered 
scale tickets issued in connection with purchases by the respond- 
ents of hogs at the stockyard on a dealer basis by changing the 
head count or the date, or both, shown thereon; resold such hogs 
to various customers; and used such altered scale tickets as the 
basis for bills or invoices furnished the customers for such hogs." 
xi 
By reason of the facts alleged in paragraphs IV, VIL, and X hereof, 
respondents have wilfully violated section 312(a) of the act) (7 U.S.C. 
213(a) ). 
By reason of the facts alleged in paragraphs V and VI hereof, re- 
spondents have wilfully violated section 312(a) of the act, section 201.55 
of the regulations (9 CFR 201.55), and section 10 of the Federal Trade 
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Commission Act (15 U.S.C. 50), which section is incorporated in and 
made a part of the act by virtue of the provisions of section 402 of the 
act (7 U.S.C. 222). 

By reason of the facts alleged in paragraphs VII, XI and XII 
hereof, respondents have wilfully violated sections 312(a) and 401 (7 
U.S.C. 221) of the act and section 10 of the Federal Trade Commission 
Act. 

By reason of the facts alleged in paragraph IX hereof, respondents 
have wilfully violated section 10 of the Federal Trade Commission Act. 

WHEREFORE, this notice and inquiry as to the truth of the mat- 
ters hereinbefore alleged is instituted, and the Agricultural Marketing 
Service requests: 

1. That unless the foregoing matters and things are admitted or 
satisfactorily explained in writing within 20 days from the receipt of this 


order of inquiry, this matter be set down for oral hearing in conformity 


with the rules of practice governing proceedings under the act. 
2. That such order or orders be entered as are authorized by 
the act and warranted in the premises. 
Done at Washington, D. C. this 
10 day of October 1957. 


/s/ David M. Pettus 
Director, Livestock Division 
Agricultural Marketing Service 


ANSWER AND REQUEST FOR HEARING 

Comes now Harry Lee Sparks and Rex Wanda Sparks (presently 
d/b/a H. L. Sparks and Company, H. L. Sparks & Company of Bushnell 
and H. L. Sparks & Company of Peoria), sometimes hereinafter referred 
to as the "Respondents", and answer the Order of Inquiry and Notice of 
Hearing ("Order and Notice"), alleging violation of the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter referred 
to as the "Act", and the regulations issued thereunder (9 CFR 201.1 et 
seq. and 9 CFR 202.1 et seq.), hereinafter referred to as the 
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"Regulations", and Section 10 of the Federal Trade Commission Act (15 


U.S.C. 50) as follows: 
FIRST DEFENSE 
Section 202.6(c) of the Regulations requires that the 


moving paper 


(the Order and Notice) shall "...state briefly and clearly the allegations 


of fact which constitute a basis for the proceeding and shall 
particularity the matters or things in issue..." Contrary to 


ment, the moving paper rests upon innuendo, implication an 


specify with 
this require- 
id deduction, 


from which respondents, at their peril, must guess and conjecture as to 
the infractions alleged. Respondents' motion for a bill of particulars, 


and for an oral argument thereon, have been denied. In the 


circumstances, 


respondents have no alternative but to respond to the moving paper in the 


light of their understanding. 


Further answering, respondents aver that the Order and Notice 


herein does not comply with Section 5(a)(3) of the Administrative Proce- 


dure Act, (5 U.S.C. 1001, et seg.) wich requires, among other things, 


that the respondents "shall be timely informed of ... (3) the 


fact and law asserted." 


matters of 


Accordingly, respondents respectfully move and answer that the 
Order and Notice be stricken and that this proceeding, so initiated, be 


dismissed. 
SECOND DEFENSE 


The Order and Notice does not state a claim upon which the re- 


quested relief, or any relief can be granted, in that, among 
the Notice and Order fails to comply with the provisions of 


other things, 
Section 202.6(c) 


of the Regulations, Section 5(a)(3) of the Administrative Procedure Act, 
seeks to impose sanctions on matters and persons not subject to the Act 


and the Federal Trade Commission Act, and alleges as inf 
ters which in fact are not violations of either of the Acts c 
tions thereunder. 

Further answering, respondents aver that this proc 


actions, mat- 


ee or Regula- 


eeding has been 


prematurely instituted, in that David M. Pettus, Director, Livestock Divi- 


sion, Agricultural Marketing Service, has failed to comply 


with the 
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provisions of Section 9(b) of the Administrative Procedure Act, supra, 
which requires, as a condition precedent to the institution of an enforce- 


ment proceeding, that the person charged be given an opportunity to 
demonstrate or achieve compliance. 

Further answering, respondents aver that the Order and Notice is 
defective, and fails to state a claim, in that it appears on its face to have 
been issued by a person other than the Secretary of Agriculture namely 
"David M. Pettus, Director, Livestock Division, Agricultural Marketing 
Service, notwithstanding that the Secretary of Agriculture is specifically 
and personally directed by the Congress in provisions of the Act and the 
Federal Trade Commission Act cited, to make the initial determination 
that a violation has been committed. 

Therefore, respondents answer that the Order and Notice fail to 
state a claim upon which the relief requested, or any relief, can be 
granted, and move that the Order and Notice be dismissed. 

THIRD DEFENSE 

The Order and Notice, on its face, discloses that the matters and 
things alleged to be in issue, in fact do not fall within the purview of the 
Act, in that acts and actions of the respondents, if done at all, were not 
done on a "stockyard" as that term is defined and used in Title I, Sec- 
tion 301, et seg. of the Act, or by persons subject to the Act and the 
Regulations. Therefore, David M. Pettus, Director, Agricultural Market- 
ing Service, "the Director", the Act, and the Federal Trade Commission, 
lack jurisdiction of both the persons and the subject matter, upon and 
over which jurisdiction is herein sought to be imposed. 

Accordingly, respondents respectfully move and answer that the 
Order and Notice be dismissed. 

FOURTH DEFENSE 

The Order and Notice, on its face, discloses that the Director has 
failed to comply with the provisions of Section 9(b) of the Administrative 
Procedure Act (5 U.S.C. 1009(b)), which provides in part as follows: 

" .. no withdrawal, suspension, revocation, or annulment of 

any license shall be lawful unless, prior to the institution of 
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agency proceedings therefor, facts or conduct which may war- 
rant such action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall have 
been accorded opportunity to demonstrate or achieve compliance 
with all lawful requirements ..."’. 
Accordingly, respondents move and answer that the Order and 

Notice, be dismissed. 
FIFTH DEFENSE 
1. Respondents admit the allegations of Paragraph I. 
2. Respondents admit the allegations of Paragraph I. 
3. As to Paragraph II, respondents aver that this paragraph does 
not "state briefly and clearly the allegations of fact which constitute a 
basis for the proceeding", and does not “specify with particularity the 


matters or things in issue ...", that this paragraph is vague and indefi- 


nite, contrary to Section 5(a)(3) of the Administrative Procedure Act, 
and that the Director, the Agency and the Act, lack jurisdiction of both 
the persons and the subject matter as to whom and which sanctions are 
sought to be imposed. Accordingly, respondents move that this para- 
graph be dismissed. 

Further answering, without waiving the foregoing answer and 
defenses, the respondents deny the allegations of Paragraph I. 

4. As to Paragraph IV, respondents answer that this paragraph 
does not "state briefly and clearly the allegations of fact which consti- 
tute a basis for the proceeding’) and does not "specify with particularity 
the matters or things in issue", that this paragraph is vague and indefinite, 
contrary to the provisions of Section 5(a)(3) of the Administrative Proce- 
dure Act, and that the Director, the Agency, and the Act lack jurisdiction 
of both the persons and the subject matter as to whom and which sanctions 
are sought to be imposed. Accordingly, respondents move that this para- 
graph be dismissed. 

Further answering, without waiving the foregoing answer and de- 
fenses, respondents deny the allegations of Paragraph IV. 

5. As to Paragraph V, respondents answer that this paragraph 
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does not "state briefly and clearly the allegations of fact which constitute 
a basis for the proceeding", and does not "specify with particularity the 
matters or things in issue", that this paragraph is vague and indefinite, 
contrary to the provisions of Section 5(a)(3) of the Administrative Pro- 
cedure Act, and that the Director, the Agency, and the Act lack jurisdiction 
of both the persons and the subject matter as to whom and which sanctions 


are sought to be imposed. Accordingly, respondents move that this para- 


graph be dismissed. Further answering, without waiving the foregoing 
answer and defenses, respondents deny the allegations of Paragraph V. 

6. As to Paragraph VI, respondents answer that this paragraph 
does not "state briefly and clearly the allegations of fact which constitute 
a basis for the Proceeding", and does not "specify with particularity the 
matters or things in issue", that this paragraph is vague and indefinite, 
contrary to the provisions of Section 5(a)(3) of the Administrative Proce- 
dure Act, and that the Director, the Agency, and the Act, lack jurisdic- 
tion of both the persons and the subject matter as to whom and which 
sanctions are sought to be imposed. Accordingly, respondents move that 
this paragraph be dismissed. Further answering, without waiving the 
foregoing answer and defenses, respondents deny the allegations of 
Paragraph VI. 

7, Respondents move that this paragraph be stricken for the rea- 
son and on the ground, among others, that the Order and Notice, on its 
face, discloses that respondents have not been "accorded the opportunity 
to demonstrate or achieve compliance” as required by Section 9(b) of the 
Administrative Procedure Act, supra. Further answering, respondents 
move that this paragraph be dismissed for the reason and on the ground 
that the Order and Notice is vague and indefinite, in that, among other 
things, the number of hogs allegedly substituted, which is the gravaman 
of the violation alleged, is stated to be unknown. Respondents’ request 
for particularization in this regard has been denied. In the circumstances, 
respondents cannot properly answer the allegation. 

Further answering, respondents deny that their acts in connection 
with the transactions alleged constituted violations of the Act and 


21 

Regulations, and further answering, respondents deny each and every 
allegation in Paragraph VII. 

8. As to Paragraph VIII, respondents move that this paragraph 
be stricken for the reason and on the ground, among others, that the 
Order and Notice, on its face, discloses that respondents had not been 
“accorded opportunity to demonstrate or achieve compliance” as re- 
quired by Section 9(b) of the Administrative Procedure Act, supra. 

Further answering, respondents deny each and every allegation 
in Paragraph VII. 

9. As to Paragraph IX, respondents move that this paragraph 
be stricken for the reason and on the ground, among others, that the 
Order and Notice, on its face, discloses that respondents have not been 
"accorded opportunity to demonstrate or achieve compliance", as re- 


quired by Section 9(b) of the Administrative Procedure Act, supra. 


Further answering, respondents deny that their acts, in connec- 
tion with the transactions alleged in Paragraph IX, constitute violations 
of the Act and Regulations, and further answering, respondents deny 
each and every allegation of the Order and Notice. 

10. As to Paragraph X, respondents move that this paragraph be 
stricken for the reason and on the ground, among others, that it appears 
on the face thereof, that the respondents have not been "accorded oppor- 
tunity to demonstrate or achieve compliance", as required) by Section 
9(b) of the Administrative Procedure Act, supra. 

Further answering, respondents deny that their acts in connection 
with the transaction alleged, constitute violations of the Act, and aver 
that the practice herein complained of, was and has been specifically 
approved by the agency. 

Further answering, respondents deny each and every allegation 
in Paragraph X. 

11. As to Paragraph XI, respondents move that this paragraph be 
stricken for the reason and on the ground, among others, that the Order 
and Notice, on its face, discloses that respondents have not been "ac- 
corded opportunity to demonstrate or achieve compliance"|, as required 
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by Section 9(b) of the Administrative Procedure Act, supra. 

Further answering, respondents deny that their acts, in connec- 
tion with the transactions alleged in Paragraph XI, constitute violations 
of the Act and Regulations, and Section 10 of the Federal Trade Commis- 
sion Act, and further answering, respondents deny each and every allega- 
tion of the Order and Notice. 

12. As to Paragraph XII, respondents move that this paragraph 
be stricken for the reason and on the ground, among others, as follows: 

(a) this paragraph purports to recite the provisions of an 
Order previously entered in a different proceeding. The paraphrase is 
incomplete and therefore misleading; 

(b) the quoted "Finding 3" in this paragraph is an isolated 
excerpt, out of context, of a prior Order, which pleads a legal conclusion. 

Accordingly, respondents move that this paragraph be stricken. 

Further answering, respondents admit that an Order was entered 
on October 15, 1951, but deny all conclusions drawn therefrom. 

13. As to Paragraph XI, respondents answer that this paragraph 
pleads legal conclusions and therefore should be stricken. 

Further answering, respondents deny each and every allegation 
of Paragraph XI. 

WHEREFORE, having fully answered, respondents move that the 
Order and Notice be dismissed. 


Respectfully submitted, 
BEN IVAN MELNICOFF 


REQUEST FOR HEARING 
Respondents respectfully request a hearing herein. 


| Respectfully submitted, 
BEN IVAN MELNICOFF 


ee EE 


[Received Jan. 18, 1960] a 
RECOMMENDED DECISION 


Preliminary Statement 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a Compiamni 
filed on October 10, 1957, by the Livestock Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The respond- 
ents, Harry Lee Sparks and Rex Wanda Sparks, were charged with sell- 
ing hogs at false weights, issuing false invoices and scale tickets, sub- 
stituting hogs in lots after weighing, and altering copies of |scale tickets 
used in billing purchasers. Copies of the complaint and the rules of 
practice were served upon both respondents by registered mail on 
October 14, 1957, at National Stock Yards, Dllinois. 

After extensions of the time to answer and denial of respondents’ 
motion for a bill of particulars, respondents filed an answer on Janu- 
ary 9, 1958, stating various defenses, denying the allegations of viola- 
tions in the complaint, and requesting an oral hearing. 

A hearing was set for March 19, 1958, in Washington, D.C., but 
was postponed because of illness of counsel. It was next set for 
March 17, 1959, in St. Louis, Missouri, but was postponed to March 31 
because of changes in the schedule of the Office of Hearing Examiners. 
Respondents asked that this setting be postponed and the place changed 
to Washington or Chicago. Upon complainant's statement that most of 
its witnesses were in the St. Louis area, as were respondents and their 


1/ As has been customary in disciplinary proceedings under the Packers 
and Stockyards Act, the complaint is styled "Order of Inquiry and Notice 
of Hearing", although the investigation or "inquiry" had apparently been 
made before the complaint was prepared and filed. Furthermore, there 
is no notice of a time or place of hearing, rather important items in a 
notice of hearing, but only a request that a hearing be set if the allega- 
tions were not admitted or satisfactorily explained. It seems somewhat 
inexact, and it might mislead persons not familiar with the Department 
jargon, to continue to call a complaint by another name, and the Hearing 
Examiner prefers to refer to the moving paper as the complaint. For 
similar considerations, the Hearing Examiner has used the term "Recom- 
mended Decision" in the heading of this document as a much more accu- 
rate description of what it is than the "Examiner's Report" definition in 
the 1941 rules of practice. See In re Gentry-Thompson Stock Yards 
Company, Inc., 2 A.D. 173 (1943). 
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records, the Hearing Examiner postponed the hearing to April 14, 1959, in 
St. Louis, stating that it could be moved if another place appeared to be 


more convenient later. 

The hearing was held in St. Louis, opening on April 14 and clos- 
ing on April 24, 1959. Lowell E. Miller, Office of the General Counsel, 
United States Department of Agriculture, appeared as counsel for com- 
plainant, and Ben Ivan Melnicoff, Washington, D. C., appeared as counsel 
for respondents. ' The hearing transcript contains 991 pages. Complai- 
nant called four witnesses and introduced 80 exhibits. Respondents called 
three witnesses and introduced 17 exhibits. 

Within the time allowed, as extended, after the oral hearing, com- 
plainant filed its proposed findings, etc., on July 10, respondents filed 
their answering brief on September 8, and complainant filed a reply on 
September 25, 1959. 

The testimony and exhibits, and the legal issues raised in the 
briefs and throughout the hearing, are rather voluminous. No analysis 
or detailed summary of them will be set out here. Those deemed most 
important will be discussed below in the Conclusions. 

Proposed Findings of Fact 

1. The St. Louis National Stock Yards, National Stockyards, 
Illinois, the Bushnell Stock Yards, Bushnell, Illinois, the Mississippi 
Valley Stock Yards, St. Louis, Missouri, the Springfield Stock Yards, 
Springfield, Illinois, and the Union Stock Yards, Peoria, Illinois, are and 
were at all timesmaterial herein posted as subject to the provisions of 
the Act. 

2. Harry Lee Sparks and his wife, Rex Wanda Sparks, the re- 
spondents, at all times material herein owned and operated four (five 
prior to November 26, 1956) partnerships, named below, dealing in hogs. 

3. Doing business as H. L. Sparks and Company, respondents 
are and were registered with the Secretary of Agriculture under Regis- 
tration No. 13412 as a dealer to buy and sell swine for their own account 
at the St. Louis National Stock Yards, the Mississippi Valley Stock Yards, 
and the Union Stock Yards, mentioned above. 
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4, Doing business as H. L. Sparks & Company of Bushnell, re- 
spondents are and were so registered as a market agency to buy cattle, 
sheep, and swine on a commission basis and as a dealer to|buy and sell 
cattle for their own account at the Bushnell Stock Yards. 

5. Doing business as H. L. Sparks & Company of Peoria, re- 
spondents are and were so registered as a market agency to buy swine 
on commission and as a dealer to buy and sell swine for their own ac- 
count at the Union Stock Yards. 

6. Doing business as H. L. Sparks and Company of Springfield, 
Illinois, respondents were, prior to November 26, 1956, so registered 
as a market agency to buy swine on commission and as a dealer to buy 
and sell swine for their own account at the Springfield Stock Yards. 

7. Doing business as Midwest Order Buyers, with its principal 
office at Chapin, Illinois, respondents engaged as buyers of hogs at 
some of the posted stockyards named above and at other buying points 
not posted under the Act. As Midwest Order Buyers, respondents were 
not registered under the Act. 

8. Some of the records of the Sparks partnerships at Bushnell, 
Peoria, and Springfield were kept by Midwest Order Buyers at Chapin. 
For example, records kept by the registered partnership at Springfield 
did not show disposition of the hogs purchased by that partmership on 
the posted stockyard there, such disposition being recorded by Midwest 
at Chapin. 

9. In the usual operation of his dealings in hogs, Respondent 
Harry Lee Sparks, at the office of H. L. Sparks and Company at the St. 
Louis National Stock Yards, would get orders from packers for hogs. 
He would then telephone George J. Ischer, Jr., the manager of Midwest 
Order Buyers, at the Midwest office in Chapin, telling him what hogs 
had been ordered. Ischer would then telephane the various places 


where Midwest bought hogs, giving information as to what hogs were 
wanted that day. When all purchases had been made. their description 
was telephoned back to Ischer, who then determined which hogs should 
be used to fill the various orders, and then gave each buying point 
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instructions as to where each lot of purchased hogs was to be sent. 


Subsequently, Ischer prepared the invoices to be mailed to the purchas- 


ers whose orders had been filled. Payment by the purchasers was 
made to Midwest at H. L. Sparks and Company, in National Stock Yards, 
Illinois, where the Midwest bank account was kept. 

10. Hogs purchased by Midwest as above described were listed 
on the left side of a page in a record pook at Chapin. At the left was 
the name of the purchase point. To the right (but still on the left side 
of the page) a column showed the number of head, another column the 
weight, and another column the amount paid for the hogs. On the next 
line, similar items were shown for another lot purchased, except that 
the purchase point was not repeated. This continued for as many lots 
of hogs as were purchased at that point on that day. Then, under these 
entries, another purchase point was named, and similar entries shown 
for the lots of hogs bought there on that day. For example, the first 
two lines on the left side of the page of the record for April 17, 1956, 
contained the following: 


6 Golden 5s 1720 21060 
1s 375 4312 


These entries meant that the Golden buying point on that day bought a 
lot of 5 sows which weighed 1,720 pounds and which cost $210.60. It 
bought another lot consisting of 1 sow weighing 375 pounds which cost 
$43.12. Below these lines were similarly listed 9 other lots (except 
that the number of hogs in the last lot was not listed), showing that 11 
lots were bought that day at Golden. A few lines were left blank below 
the above entries, and then similar entries showed similar information 
for 13 lots purchased that day at Mt. Sterling. Similarly, below these, 
entries showed 10 lots purchased at Griggsville, 9 lots at Jacksonville 
(except that no cost was shown for the last 3 of these), 4 lots at Peoria, 
and 1 lot at Bushnell. 

11. Immediately to the right of the cost column described above 
are brackets and initials or words. For example, the first 5 lots of the 
Golden purchases are bracketed, and the last 6 are bracketed. To the 
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right of the upper bracket there appears "Sw", and of the lower bracket 
there is "To Tail". Every lot shown purchased at every buying point, 
as listed above, is included in a bracket followed by "SW", ''To Tail", 
"OM", "Home", "To Ch", "HO", or "To Jax", except that there is no 


bracket in 3 instances where single lots are followed by the) letters. 

12. On the right side of the page containing the items described 
above there were listed the purchase point, number, weight, and cost 
of the hogs going to each packer. For example, the following appeared 
on the record for April 17, 1956: 

Swift 
Golden 12280 135902 
Mt. Sterling 6110 68111 


Griggsville 8035 89232 
29510 _ Jacksonville 8 3450 38011 


0 


Gaines 68 29875 331256 
Peoria 23930 327980 

Bushnell 1955 25903 

C&N 25885 353883 
55760 685139 


The first four and the sixth and seventh lines of figures show the totals 
of head number, weight, and cost of the lots purchased at the six buying 
points which had brackets with "Sw" by them on the left side of the 
record page. For example, the first line gives totals for the 5 drafts 
bracketed as described in Finding 11. The lines beginning "Gaines" 
and "C&N" indicate the trucker and totals for hogs he hauled. 

13. There was a copy of an invoice in the records lof Midwest, 
headed "Midwest Order Buyers, Chapin, Ill.", reading as follows: 
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Swift & Company 
Bought for: National Stock Yards, Ill. April 17, 1956 
Dale Gaines 68 Hd. 12 1955 26392 


Curtis & Haines 95 Hd. 2 415 5913 
5365 75110 

7950 109312 

11700 157950 

12s 4140 52785 

6s 2295 28687 

13s 5740 68880 

25s 12385 145523 

8s 4335 49852 


163 56280 $720404 


3000 
$723404 


14. A comparison of Findings 12 and 13 shows that 12 hogs 
weighing 1,955 pounds were purchased at Bushnell, a posted stockyard, 
and 12 hogs were invoiced to Swift at the same weight. It could well be 
that these were the same hogs. No other lots have the same number of 
hogs in the two findings. However, the 19 hogs weighing 8,035 pounds 


purchased at Griggsville, not a posted point, may be the same as the 6 
and 13 hogs weighing a total of 8,035 pounds invoiced to Swift. = 

15. The record described in Finding 10 shows 2 hogs weighing~ ~ 
415 pounds purchased at Bushnell, a posted yard. The Swift invoice 
(Finding 13) shows 2 hogs at the same weight. The record described in 


Finding 10 shows 21 hogs weighing 5,305 pounds, and 28 hogs weighing 
7,850 pounds, purchased at Peoria (posted). The Finding 13 invoice 
shows 21 at 5,365 (60 pounds more), and 28 at 7,950 (an even 100 pounds 
more). 


16. No other comparison of figures on matters described in 
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Findings 10 through 13 is readily apparent. There appears nothing in 
the record other than comparisons of figures, as in Findings 14 and 15, 
to identify lots of hogs on the Swift invoice with lots of hogs| shown pur- 
chased and allotted in the record book. 

17. Findings 10 through 16 are based upon Complainant's Exhi- 
bit 3, admitted in evidence, which consists of figures, etc., copied from 
the records at Chapin by an auditor for complainant. This does not in- 
volve a transaction alleged as a violation in the complaint, but shows 
how purchases of hogs ordered by and distributed to packers (Finding 
9) were recorded at Chapin. Exhibit 3 shows all hogs so purchased and 
distributed for that day, the left side of the page. Data on the right side 
of the page, and the related invoices, are not shown by Exhibit 3 for all 
distributees, but for Swift only. 

18. Complainant's Exhibit 4 does relate to an alleged violation 
in the complaint. It does not include all purchases recorded for the day, 
but only those bracketed to "SW" from the various buying points. From 
the right side of the page, it shows the summary of the 488) hogs as- 
signed to Swift from the six buying points, including 167 hogs weighing 
62,560 pounds from the posted Springfield yard. The total purchase 
weight of the 488 hogs was 144,245 pounds, but the weight on the Swift 
invoice was 146,005 for 488 hogs that day. From all the recorded fig- 
ures, weights, etc., the hogs sold cannot be identified with those pur- 
chased, either individually or by lot, except that 11 of the 167 purchased 
at Springfield, weighing 6175 pounds, could be the 11 invoiced at that 
weight. These records show that 488 hogs purchased on December 1, 
1955, were invoiced to Swift under that date at a weight of 1,760 pounds 
more than they weighed at purchase. Respondents’ records did not show 
that any of the 488 hogs were reweighed, except that off-truck weights 
(on which the truckers were paid) were, in each instance shown, less than 
the purchase weights. 


19. The only logical conclusion of fact which can be drawn from 


the records above described is, and it is found, that on December 1, 
1955, respondents purchased 167 hogs at a posted stockyard, 
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commingled these with 321 hogs purchased at places not posted, at a 
total weight of 144,245 pounds for the 488 hogs, and on the same day sold 
and invoiced these 488 hogs to Swift and Company at a total weight of 
146,005 pounds, without having the hogs weighed at the invoice weights, 
either item, draft, or total, thus charging Swift for 1,760 pounds more 
than any true or actual scale weight of the hogs, and the false invoice 


became part of the records of the purchaser, a packer subject to the 
provisions of the act, its false copy a part of respondents’ records. 

20. Records similar to those described above show that in the 
following transactions respondents sold and invoiced hogs to packers at 


false weights in excess of true scale weights. 


Purchase Invoice Weight 
Number Weight Weight Added 
Date Sold To Of Hogs (Pounds) (Pounds) (Pounds) 


12/1/55 Swift & Co. 488 144,245 146,005 1,760 
12/10/55 Swift & Co. 835 214,080 216,390 2,310 
12/12/55 Swift & Co. 183 55,860 57,305 1,445 
12/14/55 Val Decker 89,340 90,340 1,000 
12/17/55 Swift & Co. 103,705 105,615 1,910 
12/19/55 Home Pkg: Co. 145,625 147,340 1,715 
12/21/55 Kingan 59,105 60,300 1,195 
12/26/55 Swift & Co. 112,205 113,800 1,595 
12/27/55 Home Pkg. Co. 56,990 57,490 500 
12/28/55 Swift & Co. 114,900 116,240 1,340 
1/10/56 Home Pkg. Co. 142,755 144,710 1,955 
1/21/56 Swift & Co. 167,490 169,490 2,000 
1/27/56) Swift & Co. 212,965 215,525 2,560 
1/28/56) 

2/3/56 St. Louis Ind. 53,750 55,300 1,550 
2/11/56 St. Louis Ind. 54,250 55,430 1,180 
2/13/56 Home Pkg. Co. 144,310 147,740 3,430 
2/16/56 Home Pkg. Co. 137,605 140,195 2,590 
3/7/56 Hunter Pkg. Co. 136,135 137,950 1,815 
3/12/56 Home Pkg. Co. 108,460 110,360 1,900 
3/16/56 John Morrell 103,370 105,085 1,715 
3/20/56 John Morrell 143,700 145,070 1,270 
3/20/56 Home Pkg. Co. 82,215 83,515 1,300 
3/27/56 Swift & Co. 80,870 81,870 1,000 
3/29/56 St. Louis Ind. 141,440 143,510 2,070 
4/9/56 Home Pkg. Co. 104,585 106,085 1,500 
4/16/56 Swift & Co. 81,555 82,735 1,180 
4/17/56 Home Pkg. Co. 112,625 114,425 1,800 
4/28/56 Home Pkg. Co. 74,353 75,905 1,550 
5/1/56 Home Pkg. Co. 53,330 54,560 1,230 
5/9/56 Home Pkg. Co. 107,315 108,815 1,500 
5/11/56 Swift & Co. 79,365 ~ 80,365 1,000 
5/22/56 Swift & Co. 144,260 145,460 1,200 


Weight 
Added 
Date Sold To (Pounds) 


6/4/56 J. Morrell 1,345 
6/12/56 Kingan Pkg. Co. 1,500 
6/22/56 Oscar Mayer 460 
7/21/56 Kingan 1,000 
8/13/56 Hunter Pkg. Co. a 1,000 
8/22/56 Hunter Pkg. Co. 142,890 1,065 
8/29/56 Hunter Pkg. Co. 165,105 875 
9/6/56 Hunter Pkg. Co. 194,100 2,570 
9/7/56 Heil Pkg. Co. 168,200 1,500 
9/15/56 Kingan & Co. 220,290 2,000 
10/4/56 Swift & Co. 32,620 1,000 
10/20/56 Heil Pkg. Co. 80,325 1,075 
1/5/57 Swift & Co. 217,920 5 1,500 
1/31/57 St. Louis Ind. 57,000 ; 950 


21. Respondents did not send copies of scale tickets to packer 
purchasers of hogs unless the packer so requested. Most|packers did 
not request it, but Heil Packing Company and Hunter Packing Company 
did. In 7 of the transactions listed in Finding 20, those of|September 7 
and October 20, 1956, to Heil, and March 7, August 13, 22, and 29, and 
September 6, 1956, to Hunter, respondents sent to the purchasers, at- 
tached to the invoice in each case, copies of scale tickets purporting to 
show that different drafts of hogs had been weighed at various weights, 
the total number of hogs and total weight equalling that shown on the in- 
voice. Such copies of scale tickets were made on the Midwest hog scale 


at Chapin when no hogs were on the scale, the hogs were not weighed at 


Chapin, were not weighed in the drafts and at the weights shown on the 
copies, and were not weighed at the total weight shown by| the copies and 
on the invoice. The false invoices and copies of scale tickets were sent 
to, and became parts of the accounts and records of, the purchasers, 
packers subject to the provisions of the Act, and of the respondents. 

22. When hogs are sold by weight at the St. Louis National Stock 
Yards, they are weighed on a scale operated by a weighmiaster employed 
by the stockyard company. An original and two copies of a scale ticket 
are made when a lot of hogs is weighed. Each scale ticket (and each 


32 
copy thereof) contains a serial number imprinted in advance on the 


forms. At the time of weighing, the weighmaster writes, inter alia, the 


number of head, and stamps the weight, on the original, and the forms 


are so arranged that carbon impressions of these are impressed on the 
copies. The stockyard retains the original, one copy goes to the seller, 
and one to the purchaser. Title passes as the hogs cross the scale, and 
settlement is made on the basis of the weight shown on the scale ticket. 

23. On October 15, 1951, in P&S Docket No. 1999, In re H. L. 
Sparks et al., 10 A.D. 1324, respondents were ordered to cease and de- 
sist from violating the Act by changing the head count or date on scale 
tickets for hogs and using the altered tickets as the basis for bills or in- 
voices to customers, and to keep accurate records, including correct 
number and weight of livestock bought or sold. This order was to be 
effective six days after service, and no proof of service was offered in 
evidence. However, it seems certain that respondents would have made 
it known if the order had not been served. 

24. On October 25, 1954, in the St. Louis National Stock Yards, 
respondents purchased a lot of hogs, for which they received a copy of a 
scale ticket from the stockyard company showing a weight of 20,860 
pounds for 144 hogs. The weight and number shown on the original were 
not altered, but respondents changed the 144 to 138 on their copy, sold 
138 hogs to Chas. Miller & Company, and billed the purchaser on the 
pasis of the altered head count and the original weight. 

25. Except for the identity of the purchaser, respondents simi- 
larly altered and used their copies of St. Louis National scale tickets as 
follows: July 28, 1955, 155 changed to 154; November 10, 1955, 25 
changed to 26; and April 24, 1956, 59 to 60. = 

26. On January 6, 1954, respondents altered their copy of a St. 
Louis National scale ticket to indicate that 3 hogs had been weighed at 
390 pounds, when there was no weighing transaction at the stockyard to 
support this alteration, and billed the purchaser for 3 fewer hogs weigh- 
ing 390 pounds less than the number and weight shown on the original 
scale ticket. 
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27. Except for details not here material, respondents similarly 
altered and used their copies of scale tickets: On June 8, 1954, 25 hogs 
at 6,250 pounds; January 19, 1955, 3 hogs at 300 pounds; and July 13, 
1955, 15 hogs at 1,615 pounds. 
28. On July 9, 1954, respondents altered their copy of a St. 
Louis National scale ticket to indicate that 1 hog had been \weighed at 
250 pounds, when there was no weighing transaction at the stockyard 
to support this alteration, and billed the purchaser for 1 more hog 
weighing 250 pounds more than the number and weight shown on the 
original scale ticket. 
29. On November 2, 1954, respondents similarly altered and 
used their copy of a scale ticket for 1 hog at 500 pounds. 
30. It is a regular practice of respondents to make such entries 
on scale tickets as are described in Findings 24 through 29, and to pre- 
pare and issue invoices on the basis of such entries. 
31. On September 11, 1956, at the St. Louis National Stock Yards, 
respondents penned in separate pens 3 drafts of 75, 87, and 63 hogs 
bought by and weighed to them, substituted 1 hog in each pen for a hog 
which had been weighed, sold and delivered the hogs to Krey Packing 
Company without reweighing, and billed the purchaser on |the basis of 
the scale weights of the drafts before the substitutions. 
32. On September 14, 1955, respondents similarly substituted, 
sold, billed, etc., hogs in 3 drafts sold to Figge & Hutwelker Co., on 
September 13, 1956, 5 hogs sold to Charles Miller & Co., and on 
October 10, 1956, 5 hogs sold to Krey Packing Company. 


Proposed Conclusions 
Respondents assert that there is no jurisdiction under the Act 


over the transactions involving Midwest Order Buyers (Findings 9 


through 21). They say Midwest is an entity separate and |apart from the 
other Sparks partnerships, is not registered under the Act, and does 

not operate at a stockyard posted under the Act. While the many purchases 
of hogs at posted yards shown in the testimony might well require Mid- 
west to register as a dealer at those yards, there has been no attempt to 
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exercise jurisdiction over Midwest as an entity in this proceeding. 
There is no charge against Midwest Order Buyers, nor even against 
respondents doing business as Midwest Order Buyers. Midwest is not 
made a party: the transactions in which Midwest is involved are 
charged as violations by respondents, who are registered under the 
Act. Respondents are alleged to have acted partly "through Midwest 
Order Buyers,” not as Midwest Order Buyers. We think the allegations 
are, and the evidence shows, that Midwest acted as one of the agents of 
respondents in consummating the transactions. There is no more of an 
exercise here of jurisdiction over Midwest than there is over any other 
agents or agencies used by respondents in the transactions, e.g., the 
pookkeepers who recorded the purchases and sales, the men who yarded 
and hauled the hogs, even the trucks, railroads, and telephones used by 
respondents in executing the transactions. In a word, there is just no 
issue here of jurisdiction over Midwest Order Buyers as an entity, 
separate or otherwise. 

Another reason given by respondents for their claim that the 
Midwest transactions are not within the jurisdiction given by the Act is 
that they did not occur at a posted stockyard. To the contrary, the 
evidence shows that some of the hogs in each transaction were pur- 
chased at a posted stockyard. These hogs were within the jurisdiction 
conferred by the Act, and were not removed from such jurisdiction by 
being sold with hogs from country points. 

Respondents argue that the evidence concerning the records 
kept at Chapin was obtained illegally and in violation of their Constitu- 
tional rights. This claim is based upon the separate entity idea and an 
alleged agreement between Joseph H. Gilby and G. H. Hopper. Mr. 


Hopper, District Supervisor at Chicago under the Act, had written 


Harry L. Sparks a request to give M. C. Smith, a representative of 
Hopper's office, access at Chapin to “all of your books and records 
from stockyards, coming under the Packers and Stockyards Act, and 


all other markets or country points, where you operate as a buyer of 
livestock." Mr. Sparks referred the letter to Mr. Gilby, the head of 
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J. H. Gilby & Company, Accountants and Auditors, of Chicago. Mr. 
Gilby wrote Mr. Hopper that the records would be made available, but 
that this did not set a precedent, and stating that Mr. Hopper had 
agreed that he was not entitled to ask for such records. Mr. Hopper 
had asked for the records in writing, and Mr. Gilby said they would be 
produced. We do not see how this could be construed as an agreement 
for the future even if an employee could legally bind the Government 
by an agreement. Mr. Gilby’s contention overlooks the fact that Mid- 
west kept some of the records for respondents’ registered partner- 
ships (Finding 8), testified to by Mr. Gilby at the hearing, and the 
whole pattern of respondents’ operations, mentioned below, By con- 
mingling records which might not be material with records of a regis- 
trant, respondents did not remove the latter from the purview of the 
Act. Woerth v. United States, 231 F.2d 822 (C.C.A. 8,1956). 

In addition to this claim that the Chapin records were not sub- 
ject to inspection, respondents say that excerpts taken from them by 
Earl W. Sherman, an auditor for complainant, should not have been re- 
ceived in evidence because the records were not brought to the hearing 
room. Such evidence is admissible in this proceeding. In re Harry C. 
Daniels, 12 A.D. 1113, 1120 (1953); In re Harry C. Daniels, 14 A.D. 
903, 921 (1955), affirmed, Daniels v. United States, 242 F.2d 39, 16 
A.D. 277 (C.C.A. 7, 1957). 

Findings 8 and 9 are based upon evidence and testimony given 
by witnesses for both complainant and respondents. They are thought 
to be fair statements of facts not now in dispute. The pattern of opera- 
tion shows that respondents’ hog buying was an integrated affair in 
which orders were taken at and distributed from a posted stockyard, 
some of the hogs were bought at posted stockyaras, and payment was 
received at a posted stockyard. This record would not support a finding 
or conclusion that respondents were acting in these transactions in the 
entity of Midwest as distinct and separate from their other| partnerships. 

Findings 10 through 20 are based upon excerpts copied by Mr. 


Sherman from the records at Chapin, and his testimony in presenting 
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them in evidence. He testified that exept for the few instances in 
which they were copied into the exhibits, no reweights were shown on 
the records, that when Midwest employees were questioned during the 
examination of the records they said there were no other records of 
reweights, and that he found none. . 

Edgar McNay, manager of the Quincy buying point of Midwest, 
testified that hogs bought there were penned according to type and 
were reweighed when loaded out, and that the reweigh scale tickets 
were not sent to Chapin put placed in a drawer and discarded when the 
drawer got full. 

Mr. Ischer testified that all invoice weights were reweigh 
weights, but on cross examination he said that hogs going from Spring- 


field to Swift would go at the weight they were billed to Midwest, and 


he did not know whether that was a reweigh. Furthermore, he said in 
a sworn statement received in evidence that at times weight is added 
to buy weights to take care of the shrink. This statement was read 
over the telephone to Respondent Harry Lee Sparks. Mr. Ischer did 
not deny the facts set out in the statement when he testified, and Mr. 
Sparks did not testify. 

Mr. Gilby testified that he was told that all weights on invoices 
were either reweigh weights or purchase weights to Midwest. On 
cross examination he said that he knew from reports, and from figures 
in the Midwest records. (Tr. 430, 787-789) He did not identify the 
record, nor produce the record or any copy of it. 

In the testimony and arguments presented, respondents say that 
complainant's auditors made mistakes in copying the records, did not 
know how to analyze records, looked at the wrong records, copied only 
mere memorandum records, etc. If all of the mistakes alleged by re- 
spondents were actually mistakes, possibly 4 transactions would be 
eliminated from Finding 20, and the number of hogs and differences 
in weight would differ in a few others. Whatever analysis complainant's 
auditors made seems to be entirely supported by what was copied from 


respondents' records. To support their claims, respondents have not 
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offered their records. If there are mistakes in complainant's exhibits, 
respondents could easily show it by presenting the records, If the 
analysis is wrong, respondents might present a correct one. If the 
only records of respondents which were put into the record of this 
proceeding were the wrong records, respondents could easily show it 
by presenting the right ones. If the records excerpted were only 
memorandum records, respondents might show by more than mere 
assertions what their defects were, and what the permanent records 
were. When faced with copies of their records which so clearly show 
the facts set out in Findings 8 through 20, we think respondents have 
failed to discredit what appears to be convincing evidence. | As indica- 
ted in Finding 19, we have drawn the only conclusions of fact that seem 
possible on this record. 

Perhaps respondents’ claim that the average gain in weight per 
hog was less than that indicated by the figures in the complaint should 
be mentioned. It was said that the hogs in each transaction were a part 
of a greater number of hogs purchased, and the gain in weight shown 
was for all of the hogs purchased. The only records identified for this 
record do not support this contention, as the purchase weights and the 


sale weights are for the same hogs. But if it were true, it would not 


seem to help respondents to, show that they had not only charged the 
packer for a gain in weight of the hogs it purchased, but also for a gain 
in weight of some other hogs which the packer never received. 
Respondents asserted that hogs bought at posted stockyards 
were sold at the purchase weights, with the result that all invoice in- 
crease in weight was on hogs purchased in the country, which were re- 
weighed to show a gain. The only evidence from respondents’ records 
does not support this. From Finding 14, and 12, hogs from Bushnell 
bought and sold at the same price--if they are the same hogs--would 
tend to support it. However, the 19 hogs from Griggsville--equally 
iffy--would indicate the use of purchase weights from country points. 
Likewise. from Finding 15, the 2 hogs from Bushnell might support 
respondents’ assertion, but the 21 and 25 hogs from Peoria would as 
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well show added weight from a posted yard. We are not told why one 


class is reweighed while the other is not, and the only evidence that 


there is a difference is testimony not corroborated by records. 

From the records, as indicated in Finding 16, there is no way to 
separate the hogs sold to a packer into those purchased at posted 
yards and those purchased elsewhere. Furthermore, it is physically 
impossible that invoice weights were purchase weights for posted 
stockyard hogs. Except for a few drafts, such as those in Findings 14 
and 15, mentioned above, the drafts purchased were different from the 
invoice drafts. The purchase weight of a draft of hogs cannot be 
broken down into a purchase weight for the individual hogs weighed 

in the draft. 

At the hearing it appeared to the Hearing Examiner that re- 
spondents’ exhibits 4 through 12 were excerpts from their records 
made under the supervision of Mr. Gilby, in a somewhat similar man- 
ner to those presented by Mr. Sherman. For this reason they were ad- 
mitted over complainant's objection. Consideration of the written rec- 
ord, and the failure of the witness after their admission to explain or 
identify specific records from which some of the purported excerpts 
were taken, make it appear very questionable that they should have 
been admitted. They were made by unnamed persons in Chapin and 
sent to the witness in Chicago. He said they were prepared under his 
supervision, but his unfamiliarity with them on the witness stand indi- 
cates that his supervision was not sufficient to legally qualify him to 
testify instead of the ones who physically prepared them. We do not be- 
lieve their identification would authorize their admission to prove a 
complaint against a respondent. However, there may be a wider lati- 
tude in the case of defending charges than in prosecuting them. At any 
rate, respondents were not denied a chance to explain, and the admitted 
exhibits have not been found sufficient to harm complainant's case. 

Unlike the matters mentioned above, printing of scale tickets at 
Chapin (Finding 21) is not now disputed. Respondents denied the alle- 
gations in the complaint on this point, but after testimony clearly 
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showed that the scale tickets were printed on the Chapin scales, and 
that such scales would not hold nearly as many hogs as some of the 
tickets indicated had been weighed in one draft, there was no further 
denial. It was "explained" that these were only summaries of many 
drafts that had been weighed elsewhere. Again, no record |evidence was 
offered to support their contention, and the testimony was by two wit- 
nesses, one of whom did not know who printed the tickets, and the other 
of whom denied responsibility for printing them. The latter even said 
he did not know why the packers asked for scale tickets. Even if these 
were summaries of numbers of other actual weighings--which we have 
found they were not--the fact remains that they were misrepresentations. 

After complainant's testimony and exhibits were presented as to 
alterations of number of head, drafts, etc., on scale tickets, and substi- 
tution of hogs after weighing (Findings 22 through 32), there were no 
denials, but again "explanations."" On change of head count, Mr. Gilby 
testified that he had ascertained from Harry Sparks and various em- 
ployees of respondents that a change was made at the direction of the 
stockyard weighmaster, and that there was a note made out in the rec- 
ords. None of respondents’ employees were called, no record entry was 
offered, and the witness did not even talk to any stockyard employee on 
this matter. In addition to being entirely uncorroborated hearsay, this 
"explanation" conflicts with competent testimony that if a|weighmaster 
alters or directs alteration of a copy of a scale ticket, he makes the 
change on the original. Another example of "explanations" was the pre- 
sentation of a scale ticket copy showing 1 hog weighed at 500 pounds on 
October 28, 1954. The witness said respondents simply wrote the num- 


ber and weight on the November 2 ticket instead of looking up the origi- 


nal. Even if this were true, respondents sold this hog on ja weight 5 days 
old, using a scale ticket they altered to show a weighing on November 2. 
We need not burden the record with further discussion of respondents’ 
claims of how and why they did things. The fact remains|that they did do 
what the findings show, after the cease and desist order of 1951. 
Respondents contend that no sanction can be invoked against them 
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because they were not warned and given an opportunity to achieve com- 


pliance, as required by Section 9(b) of the Administrative Procedure Act 


(5 U.S.C. 1008(b)). This requirement does not apply in the case of will- 
fulness. Respondents’ acts were knowingly and intentionally done, and 
were willful as that term is used in the cited provision. In re Benedict 
K. Goodman, 18 A.D, 1121, 1128 (1959). 

Selling hogs at false weights, printing false scale tickets, alter- 
ing scale tickets, substituting hogs in drafts after weighing, and caus- 
ing false entries in their own and in packers' records as respondents 
did, are unfair, unjustly discriminatory, and deceptive practices in vio- 
lation of Section 312(a) of the Act (7 U.S.C. 213), warranting a cease and 
desist order under section 312(b), and lengthy suspension of registra- 
tions under 7 U.S.C. 204. In re Kennett-Murray Company et al., 16 
A.D. 8 (1957); In re Arnold, 12 A.D. 489, 507, 509 (1953). The false en- 
tries constituted violations of Section 402 of the Act (7 U.S.C. 222), 
which incorporates by reference Section 10 of the Federal Trade Com- 
mission Act (15 U.S.C. 50). For their violations, respondents should 
be ordered to cease and desist from them, and the suspension of regis- 
trations for two years recommended by complainants should be issued. 
Numerous violations of the 1951 order show that something more than a 
similar sanction is necessary. 

Proposed Order 

Respondents shall cease and desist from: 

Selling hogs at false weights; 

Using any false scale ticket as a basis of settlement for hogs 
sold; 

Altering any scale ticket or copy thereof issued by a posted 
stockyard; 

Using any scale ticket to indicate the weight of a lot of hogs 
after any substitution of any hog after the draft was weighed; and 

Causing false entries in their own accounts, records, or memo- 
randa, or in those of any other person or firm subject to the provisions 
of the Act. 


41 
Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in their 
business. 
Respondents’ registrations under the Act are suspended for two 
years. 
Copies hereof shall be served upon the parties. 
Except as to service and suspension, this order shall become 


effective on the 16th day after its date. The suspension of registration 

shall become effective on the 20th day after the date of a 

Note: The foregoing is the recommended decision. It is not a final 
order. The final order will be issued by the Judicial Officer 
after the parties have had opportunity to file exceptions, etc., 
as provided by the rules of practice. 


/s/ Jack W. Bain 
Hearing Examiner 


s order. 


January 18, 1960 


eT 


RESPONDENTS' EXCEPTIONS TO RECOMMENDED 
DECISION AND REQUEST FOR ORAL ARGUMENT 


Come now the respondents in the above-entitled matter, and file 


their exceptions to the Recommended Decision herein, and to the exa- 
miner's rulings on objections taken to the action of the examiner at the 
hearing of this matter, as follows: 

a 


1. AS TO PROPOSED FINDINGS OF FACT NOS. 10 
THROUGH 17: 


"Findings 10 through 16," it is stated in Proposed Finding of 
Fact 17, "are based on complainant's Exhibit 3"' which, as stated in 
Proposed Finding of Fact 17, "does not involve a transaction alleged as 
a violation in the complaint." (Rec. Dec., 9). Complainant's Exhibit 3 
was offered for a limited purpose (Tr. 123-4), was objected to at the 
hearing (Tr. 157-9, 165-7), but was admitted for this limited purpose 
(Tr. 167), over respondents’ continuing objection. 
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The admission of this exhibit, even for the limited purpose of 
"showing the procedure which was followed by Mr. Sherman in tracing 
certain purchases of hogs to their ultimate destination, and for the pur- 
pose of showing in a little more detail than is shown by other exhibits 
the exact manner in which certain entries were made in Mid-West 
Order Buyers distribution book . . ."" was an error for the reason, 
among others, that this exhibit does not in fact "portray the exact man- 
ner in which certain entries were made in Mid-West Order Buyers dis- 
tribution book."" It may be a correct portrayal of certain figures, but 
these figures are in no way related to any violation alleged, which Pro- 
posed Finding 17 concedes, and furthermore, it is a too limited por- 
trayal, and therefore reflects a distorted, rather than a true view, of 
what it purports to depict. See, New England Divisions Case, 261 U. S. 
184, 43S. Ct. 270, 67 L. Ed. 605 (1923). 

On the other hand, respondents’ exhibits 4-12, inclusive, and 
the evidence respondents adduced with respect thereto, reflect the ac- 
tual practice, as demonstrated by actual transactions. A comparison 
of complainants exhibit 3 with respondents’ exhibits 4-12, reveals the 
distortion. 


Candor and fairness dictate that specific entries relating to 


specific allegations should have been offered by complainant. In these 
circumstances, complainant's exhibit 3 and Proposed Findings of Fact 
10 through 17, are misleading, irrelevant, and non-factual and tender 
issues as to which respondents had no notice. This exhibit, complain- 
ant's exhibit 3, brings into the matter a transaction which is not alleged 
in the complaint, and develops it to show a violation, when, in fact, 

none was alleged. The interjection of so-called “illustrative” evidence, 
at the expense of, and to the exclusion of "actual" evidence, imposed a 
burden on respondents which they cannot be required to bear. More- 
over, the relationship between the transactions reflects on complainant's 
exhibit 3 and the exhibits subsidiary to it and is not such that the for- 
mer can be taken to be proof of the latter. The plain fact is that com- 
plainant did not prove the specific allegations alleged because it could 
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not do so and, accordingly, sought to avoid its problem of proof by sub- 
terfuge. For these reasons, it is submitted, complainant's exhibit 3, 
and the Proposed Findings of Fact based thereon, are improper either 
as primary of cumulative Findings. They betray a basic weakness in 
the foundation of violation which complainant sought to erect. 

Accordingly, exception is taken to this exhibit, and to its admis- 
sion in evidence, and to Proposed Findings of Fact Nos. 10) through 17, 
both inclusive, on these grounds, and such other grounds as may be 
hereinafter stated or urged at the oral argument. 

In view of this exception, it is requested that these proposed 
findings of fact be stricken, or, in the alternative, it is suggested that a 
proposed finding of fact be substituted, reading as follows: 

"17, Findings 10 through 16, being based on complainant's 

exhibit 3, which does not involve a transaction alleged in the 

complaint, be stricken.” 

2. AS TO PROPOSED FINDING OF FACT NO. 14: 


This proposed finding is further excepted to on the) ground that it 
fails to find that the hogs therein described are the same hogs described 
in Findings 12 and 13. This proposed finding can be based only on the 
statement made by complainant's witness Sherman, made with respect 


to complainant's Exhibit 4, not complainant's exhibit 3 (Tr. 115, lines 
13-19). Accordingly, this proposed finding is not supported by the rec- 
ord and must fall. Moreover, respondents’ witness Gilby,| in his ex- 
haustive analysis of all the transactions alleged in the complaint, 
demonstrated conclusively, from the identical records relied upon by 
complainant, that the hogs reflected on the invoices can be traced and 
identified. This testimony squarely contradicts that of complainant's 
witness, and must prevail (Respondents’ Exhibits 4-12, inclusive). 
E.g., Resp. Ex. 4, Tr. 474-482, 530-539, particularly pp. 537-539. 
(Note: Tr. 478, line 16, should be "2" and not "20". This is an obvious 
typographical error.) 
Accordingly, Proposed Finding of Fact No. 14 is further excep- 
ted to, on these grounds and on such other grounds as may be hereinafter 
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stated or urged at the oral argument. 

In this circumstance, it is requested that this proposed finding of 
fact be stricken, or, in the alternative, it is suggested that a proposed 
finding of fact be substituted, reading as follows: 

"14, A comparison of Findings 12 and 13 shows that 12 

hogs weighing 1,955 pounds were purchased at Bushnell, a 

posted stockyard, and 12 hogs were invoiced to Swift at the 

same weight. These are the same hogs. The 19 hogs weighing 

8,035 pounds purchased at Griggsville, not a posted point, are 

the same'6 and 13 hogs weighing a total of 8,035 pounds in- 


voiced to Swift." 

3. AS TO PROPOSED FINDING OF FACT NO. 16: 

This proposed finding is further excepted to on the grounds 
hitherto urged with respect to Proposed Finding of Fact 14. 

Accordingly, Proposed Finding of Fact 14 is further excepted to, 
on these grounds and on such other grounds as may be hereinafter stated 


or urged at the oral argument. 

In these circumstances, it is requested that Proposed Finding 16 
be stricken, or, in the alternative, it is suggested that a proposed find- 
ing of fact be substituted, reading as follows: 

"16. The comparison of the figures, as well as the evidence 
of record, identifies the lots of hogs on the Swift invoice with the 
lots of hogs purchased and allotted in the record book." 

4. AS TO PROPOSED FINDING OF FACT NO. 18: 

This proposed finding is excepted to for the reasons, among 
others, that it is contrary to the substantial evidence of record, in pro- 
posing a finding that "From all the recorded figures, weights, etc., the 
hogs sold cannot be identified with those purchased, either individually 
or by lot, except that 11 of the 167 purchased at Springfield, weighing 6,175 
pounds, could be the 11 invoiced at that weight" and that respondents’ 
records did not show that any of the 488 hogs were reweighed, except 
that off-truck weights (on which the truckers were paid) were, in each 
instance shown, less than purchase weights." 
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These proposed findings, and the proposed finding as a whole, are 
contrary to the substantial evidence of record. It is based on an incom- 
plete exhibit (complainant's exhibit 4, Tr. 111, et. seq.) and totally ig- 
nores the evidence as to this particular transaction adduced by respond- 
ents, including, but without limitation to, respondents’ exhibit 12, sheet 
5, headed, in the upper left hand corner, "Swift & Company, Dec. 1, 1955", 
the testimony of the witness Gilby (Tr. 494-511, See Tr. 506, correcting 
"December 10, 1955" to "December 1, 1955", Tr. 506, lines 4-7). This 
evidence shows the origin of each and every one of the hogs involved in this 
transaction, dated December 1, 1955, and shows in plain, readable, under- 
standable figures the precise reweigh weight under a column so headed. 
This witness specifically testified to the manner in which the reweighs 
were determined. (Tr. 530-539, particularly, Tr. 537, lines 5-18; Tr. 
538, lines 5-22; note, change "laying", Tr. 538, line 5, to 'lweighing,"’ and 
"lay off,” Tr. 538, line 6, to "weigh off." See also Tr. 579). 

The reference in this finding to the truckers’ weights discloses a 
tendency to stress any written figure, regardless of its purpose, without 
explanation, which is in any way contrary to the invoice weight. This 
discloses a reliance on evidence which is scarcely substantial, and 
therefore, the finding thereon must fall. 

Accordingly, exception is taken to this Proposed Finding, on these 


grounds and on such other grounds as may be hereinafter |stated or urged 


at the oral argument. 
In view of this exception, it is requested that this Proposed Finding 

of Fact be stricken, or, in the alternative, it is suggested that a proposed 

finding of fact be substituted, reading as follows: 

"18. Complainants exhibit 4 does relate to an| alleged violation 

in the complaint. It does not include all purchases recorded for 
the day, but only those bracketed to "SW" from the various buying 
points. From the right side of the page, it shows the summary of 
the 488 hogs assigned to Swift from the six buying points, includ- 
ing 167 hogs weighing 62,560 pounds from the posted Springfield 
yard. The total purchase weight of the 488 hogs was 144,245 
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pounds, but the weight on the Swift invoice was 146,005 for 488 

hogs that day. From all the recorded figures, weights, etc., the 

hogs sold can be identified with those purchased, either individu- 
ally or by lot." 

5. AS TO PROPOSED FINDING OF FACT NO. 19: 

Exception is taken to this proposed finding, on the grounds urged 
herein with respect to proposed finding 18, and on the further ground 
that this finding reflects the error asserted in the complaint, that the 
added weight was 1,760 pounds notwithstanding that respondents’ exhibit 
12 clearly shows that the difference in weight on the 321 hogs originating 
at country points is 1,260. This 500 pound error is substantial and dis- 
closes a slavish adherence to the complaint. It also prompts the ques- 
tion as to how carefully respondents’ contentions were considered. 

Exception is further taken to the finding that "respondents pur- 
chase" hogs, and to the finding that posted stockyard hogs were "com- 
mingled” with hogs purchased at country points. The purchaser was 
Mid-West, not the respondents, and there was no commingling. A non- 
registrant county-point person purchased hogs and resold them, all in the 
usual, normal course of business. The terms "respondents" and ''Mid- 
west" are not synonymous. The entities so described are separate and 
distinct. (Complaint, Par. I, Proposed Findings of Fact 2, 3, 4, 5, 6.) 

Accordingly, exception is taken tothis proposed finding of fact, 
for the reasons and on the grounds heretofore stated, and for such other 
grounds as may be hereinafter stated or urged at the oral argument. 

In view of these exceptions, it is requested that the proposed find- 
ing be stricken, or, in the alternative, it is suggested that a proposed 
finding of fact be substituted, reading as follows: 


"19. The only logical conclusion of fact which can be 


drawn from the records above described is, and it is found, 

that on December 1, 1955 Midwest purchased 167 hogs at a 
posted stockyard, and purchased 321 hogs at places not posted, 
at a total weight of 144,245 pounds for the 488 hogs, and on the 
same day sold and invoiced these 488 hogs to Swift and Company 
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at a total weight of 146,005 pounds. The difference in weight, 

1260 pounds, represents a gain in weight." 

6. AS TO PROPOSED FINDING OF FACT NO. 20: 

Exception is taken to the proposed finding of fact for the reasons 
and on the grounds hitherto urged herein with respect to proposed find- 
ings Nos. 18 and 19. This proposed finding is a verbatim reproduction 
of paragraph IV of the complaint, with all its errors. Without explana- 
tion or discussion, the examiner swept aside the evidence that at least 
four items listed in paragraph IV of the complaint, and reproduced in 
proposed finding 20, did not include hogs originating at country points, 
notwithstanding that the complainant stated that it was intended to allege 
only such items, and so reflected them on complainant's exhibit 2 (Tr. 
103). These four items were testified to at the hearing (Tr. 542-9, Dec- 
ember 10, 1955; Tr. 558-9, December 14, 1955; Tr. 569-70, December 
21, 1955, and Tr. 560-2, December 27, 1955), were reflected in respon- 
dents' exhibits Nos. 12, 8, 6 and 11, and were briefed to the examiner 
(Resp. Br., p. 8). In these circumstances, the cavalier refusal even to 
note these facts destroys this finding. Obviously, it is neither based on, 
nor reflective of, the record. It must fall. 

This proposed finding is further excepted to on the| further ground 
that it assumes jurisdiction in a matter in which the agency has no jur- 
isdiction; that it finds as wilful, and as violations, acts which, if juris- 


diction is resident in the agency, are neither wilful nor violations of 
either the Act or the rules and regulations promulgated thereunder; 
that the record upon which this finding is made, as to both jurisdiction 


and fact, is neither existent or substantial. 
This proposed finding is nothing more than a recital of the alle- 
gations of Paragraph IV of the complaint, and as such is nothing more 
than a cumulative finding based on cumulative errors. 
Accordingly, exception is taken to the proposed finding on these 
grounds, and on such other grounds as may be stated herein, or urged 
at the oral argument. 
In view of these exceptions, it is requested that this proposed 
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finding be stricken, or, in the alternative, it is suggested that a proposed 


finding of fact be substituted, reading as follows: 

"90. The record of this proceeding discloses that certain 
items set forth in paragraph IV of the complaint should be 
stricken as being beyond the scope of the Notice of Hearing, and 
that this paragraph of the complaint, as so amended, be stricken in 
its entirety, for the reasons and on the grounds, among others, 
that the agency lacks jurisdiction of the subject matter and the 
persons, and that the acts complained of, are not in fact either 
wilful or violations of the Act and the Rules and Regulations 
promulgated thereunder." 

7. AS TO PROPOSED FINDING OF FACT NO. 21: 

Exception is taken to the proposed finding on the grounds, among 
others, that it is not based on either any or substantial evidence, that 
“respondents” in fact did not perform the acts complained of, and that, 
in fact, no violation of the act, either wilful or otherwise, was commit- 
ted by anyone. 

The witness Gilby testified that this procedure was followed for 
the purpose of conveniencing a particular packer-purchaser, and that a 
memorandum or summary scale ticket, and not a scale ticket, although 
on a scale ticket form, was in fact prepared for this packer-purchaser. 
(Tr. 596-604).' This witness testified that there was in existence, prior 
to the preparation of the complained of document, a scale ticket for 
every pound on every hog reflected on the summary scale ticket, and 
that the complained of documents were nothing more than "memoranda" 
of the transactions (Tr. 601). His explanation for this procedure was 
reasonable and logical. Hogs moved faster than the mail. The packer- 
purchaser wanted a memorandum of the weights. The scale ticket was 
a convenient form. This and nothing more was involved. The Packers 
& Stockyards Branch has administratively recognized the propriety of 
this practice. Currently, this Branch has approved a "memorandum 
scale ticket" form to accompany the invoice to the packer. This is con- 
tinuation of the practice of which complaint has been made. 
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Nevertheless, the complainant called an expert to testify to the 
scale on which the complained of documents were made, (Tr. 302 et. seq.), 
who testified to matters as to which respondents would have stipulated, had 


request therefor been made. Complainant was determined|to prove that 


which no one contested, and then, its proof in, refuses to listen to the rea- 
sonable, logical, sensible explanation. 
Accordingly, exception is taken to this proposed finding, for the 
reasons and on the grounds stated herein and which may be urged at the 
oral argument. 
In view of this exception, it is requested that the proposed finding 
be stricken, or in the alternative, that a proposed finding be substituted, 
reading as follows: 
"21. Midwest did not send copies of scale tickets to packer- 
purchasers of hogs unless thepacker so requested; Most packers 
did not request it, but Heil Packing Company and Hunter Packing 
Company did. In 7 of the transactions listed in Finding 20, those 
of September 7 and October 20, 1956, to Heil, and March 7, Aug- 
ust 13, 22 and 29, and September 6, 1956, to Hunter. Midwest 
sent to the purchasers, attached to the invoice in each case, 
copies of scale tickets which were in fact memoranda of the 
weights involved. Such memoranda are not scale tickets, and were 
not represented as such to the packer-purchaser. In these circum- 
stances, such memoranda do not constitute violations of the Act. 
Moreover, such memoranda were prepared and used by Midwest 
Order Buyers, a non-registrant, which is not subjected to Act." 
8. AS TO PROPOSED FINDING OF FACT NO, 23: 
This proposed finding is excepted to for the reason and on the 
ground, among others, that the earlier proceeding, to which this proposed 
finding refers, concerned matters and things separate and distinct from 
the violations alleged in this proceeding. Moreover, as the Order re- 
ferred to shows, such matters as were therein concerned, were specific- 
ally denoted to be "non-wilful". 
Accordingly, exception is taken to this proposed finding, for the 
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reason and on the ground stated herein, and on such other grounds and 
reasons that may be hereinafter stated, or may be urged at the oral ar- 
gument herein. 

In view of this exception, it is requested that this proposed finding 
be stricken. 

9, AS TO PROPOSED FINDINGS OF FACT NOS. 24 AND 25: 

These proposed findings are excepted to for the reason that the 


record clearly shows that there was in fact no violation of the Act commit- 
ted, and therefor the alleged acts should not have been cited, and that in 


any event, the actions complained of were non-wilful. 

These proposed findings relate to a change in head count, with no 
change in weight. Only 9 hogs are involved, in four transactions; the first, 
on October 25, 1954, just short of three years prior to the issuance of the 
complaint involving 6 hogs; the second on July 28, 1955, almost three years 
prior to the issuance of the complaint, involving 1 hog; the third on Novem- 
ber 10, 1955, just short of two years prior to the issuance of the complaint, 
and involving 1 hog, and the fourth and last, on April 24, 1956, and involv- 
ing only 1 hog. 

The witness McCoy who testified with respect to this phase of the 
complaint, stated that he conducted his investigation in the summer of 
1956 (Tr. 390), and that he never requested an explanation from anyone 
in the Sparks organization (Tr. 391-2). He likewise made no inquiry with 
respect to the matters he found in connection with the items reflected in 
proposed findings 27, 28, and 29 (Tr. 402-5). 

This witness further testified that changes in head counts are 
necessary to reflect errors in computation (Tr. 404-410) and finally con- 
cluded that when such errors in head counts occur, the change in the 
head count should be made by an authorized person and initialled and all 
copies should be initialled (Tr. 410). 

The testimony of the witness Gilby with respect to this matter is 
illuminating (Tr. 617-623). "The truth is that by order of the stockyard's 
employee responsible - they were instructed to change the number of 
hogs on that second item to the figure that is now shown, 138. We have a 
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record against the transaction in the book that records it of |who called 
up and gave these instructions. I did not carry a copy of the initials, and 
the same is true - of the other - three items", in paragraph XI (a) of the 
complaint (Tr. 621). This is the truth. 

As this witness testified, it is not a case of hogs being taken off 
or added on (Tr. 621), but simply "a case of the scale ticket showing the 
weight of the hogs that are now represented after the change" (Tr. 622). 
It was nothing more than the correction of an error in head [count (Tr. 
622-3), and the fact, it should be noted, was simply in failing to have the 
change initialled by a stockyard company employer. 

This witness further stated that this method of correcting the 
head count was the "customary practice” obtaining at the stockyard, not 
the "customary practice” of the respondents, as found in proposed finding 
No. 30 (Tr. 623). The changes are made on instructions from the stock- 
yard employees, who in turn neglect to change their own copies. Re- 
spondents cannot be held responsible for the neglect of the stockyard em- 
ployees (Tr. 623). That this is thepractice of the stockyard and the re- 
sponsibility of the stockyard, is affirmed by a statement by) William 
Heinrich, a hog counter at National Stock Yards, the original of which is 
attached hereto and made a part hereof as Addendum 1. 

There is no charge, there is no proof, that the hog count as 
amended, was incorrect. There is no charge, there is no proof that the 
count was changed in order to overreach the purchaser. Thus, the only 


charge is that the procedure followed to amend the scale ticket to reflect 


the true and correct facts, was somehow faulty. And, this charge results 
from the failure of the stockyard employees to reflect this change on 
their records. In fact, the gravamen of this charge may well be that the 
stockyard employees failed in their duty - and responsibility, vicariously, 
is lodged with respondents for this failure, that of the stockyard employees. 
This, it is respectfully submitted, is not a violation, a wilful violation, of 
the Act and the Regulations for which forfeiture of registrant is warranted. 
- It should be noted that both laches and de minimus are applicable 
, to this Proposed Finding. These are spelled out above - four 
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transactions, over a period of three years, involving eight hogs out of over 
one million hogs. This is indeed seeing the mote in another's eye. 

Accordingly, exception is taken to Proposed Findings 24 and 25, 
for the reasons stated, and for such other reasons as may be hereinafter 
stated or urged at the oral argument. 

In view of this exception, it is requested that these Proposed Find- 
ings be stricken, or, in the alternative, it is suggested that each of these 
Proposed Findings be amended by adding at the end of each, the following 
sentence: 

On the basis of the record, this does not constitute a 
violation of either the Act or the Rules and Regulations. 


10. AS TO PROPOSED FINDINGS OF FACT NOS. 26, 27, 28 
AND 29: 


These Proposed Findings are faulty, and exceptions there are taken, 
for the reason and on the ground, that the record clearly shows that there 
was in fact no violation of the Act committed and that, in any event, the 
actions complained of were non-wilful. 

These Proposed Findings of Fact concern changes made in the head 
count on scale tickets to reflect the “weigh-off" of a small number of hogs 
over a period dating from January 6, 1954, in only seven instances (com- 
plainant's exhibits Nos. 51, 53, 55, 57, 59, 61 and 63). No evidence was 
adduced with respect to five items alleged in Paragraph XI (b) of the com- 
plaint and no findings were made with respect thereto. 

At the threshold, it should be noted that here again, the witness 
who conducted the investigation and who sponsored the exhibits to estab- 
lish these violations, testified that he made no inquiry of respondents to 
explain the acts complained of, notwithstanding that one of the documents 
of which he made a copy contained a garbled word (Tr. 380, 383, 385, 390, 
391, 392, 402, 403, 404). Moreover, the witness offered no testimony as 
to the facts, other than to identify the exhibits (Tr. 404). 

The witness Gilby, who testified for the respondents, however, 

did clarify this matter. His testimony is clear, unequivocal, and substan- 
tial by every test. 
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As to the transaction dated January 6, 1954, complainant's exhibit 
No. 51, Proposed Finding 26, he explained that the three hogs shown as 
"off" were removed at thedirection of a representative of the Bureau of 
Animal Industry (Tr. 624-5). This is the explanation for the transactions 
dated January 19, 1955 (complainant's exhibit 57, Proposed Finding 27); 
July 13, 1955 (complainant's exhibit 59, Proposed Finding 27), and Octo- 
ber 14, 1955, which was dropped in view of the fact that no evidence was 
adduced thereon, and as to which no finding was proposed. These hogs 
were all sold to a dealer who made some disposition of them which is of 


no concern here (Tr. 626). 
As to the transaction dated June 8, 1954 (complainant's exhibit 53, 
Proposed Finding 27), the writing complained of was nothing more than a 


memorandum reflecting a price division. As the witness Gilby said: 
"Same weight to the same party, same hogs to the same party, the in- 
voice showing so many at such a price and so many at another price." 
(Tr. 627-628). 
As to the transaction dated July 9, 1954 (complainant's exhibit 61. 
Proposed Finding 28), this witness testified that it was a "slow" hog (Tr. 
633, line 25) that had been previously weighed but had been carried over 
(Tr. 634, 730-733). 
As to the transaction dated November 2, 1954 (complainant's exhi- 
bit 63, Proposed Finding 29), the addition of the 500 pound hog represented 
a boar which was a "slow" (Tr. 634, line 24) - that is, a hog which had been 
previously weighed, but which for some reason, perhaps because it could 
not keep up with the rest of the draft, was not loaded out. The term "slow" 
is a stockyard idiomatic expression (Tr. 638). This witness produced a 
scale ticket which was marked for identification as respondents’ exhibit 
18 (Tr. 635), and subsequently admitted (Tr. 926). The full and complete 
explanation of this transaction was given by this witness, complete as to 
all details, including how he obtained the scale ticket which was admitted 
in evidence as respondents’ exhibit 18 (Tr. 919-926). This testimony 
shows that, in fact, no violation, wilful or otherwise, was committed with 
respect to this transaction. 
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A resume of the record as to these Proposed Findings discloses a 


poverty of proof and a plethora of surmise. 
The hogs taken off were removed at the direction of the Bureau of 


Animal Industry, a Federal agency. 

The writings complained of are memoranda. 

The transactions occurred in 1954 and 1955. 

The complaint was issued on October 10, 1957. 

Candor and consideration argue and urge that this is not the kind 
of evidence upon which forfeiture may be based. 

Accordingly, exception is taken to these Proposed Findings and it 
is urged that they be stricken. The only findings justified by this record 
with respect to these matters is that they should be stricken, and such 
findings are suggested. 

11. AS TO PROPOSED FINDING OF FACT NO. 30: 

This Proposed Finding is excepted to on the ground that the 
chronology appearing in Proposed Findings 24 through 29, on their face, 
disclose that the practices therein found are not "regular" and do not 
constitute respondents’ "regular" practice. Moreover, as pointed out 
above, the examiner misread and misconstrued the single statement in 
the record which even contains the word "regular". 

Accordingly, exception is taken to this Proposed Finding, and it is 
requested that it be stricken, for the reasons indicated and for such other 
reasons as may be urged at the oral argument. In view of the context in 
which this Proposed Finding appears, it is suggested that it be amended 
by striking it as a Finding. 

12. AS TO PROPOSED FINDINGS OF FACT NOS. 31 and 32: 

These Proposed Findings of Fact are excepted to for reason and 
on the ground that the actions complained of are not in fact violations of 
the Act, that the actions complained of were not wilful, and that, in any 
event, such acts were not performed or committed by respondents. A 
review of the record discloses the truth and applicability of these 
assertions. 

The witness McCoy conducted the investigation and sponsored in 
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evidence the exhibits upon which complainant relies to establish the ac- 
tions complained of as wilful violations of the statute and the regulations. 
He stated that he obtained the documents, which are reflected on com- 
plainant's exhibits 65 and following, "during the summer of 1956" (Tr. 
390), which was more than a year before the complaint was issued. 

The manner in which he conducted this investigation is interesting. 
Methodically, he copied documents relating to certain transactions. 
Whether he copied only those which were later submitted as evidence at 
the hearing, or whether he copied only certain documents pursuant to 
beforehand given instructions, does not appear. Questions |as to this 
phase would, it is certain, be met with the objection that such matters 
were "inter-office communications," and therefore privileged. 

Nevertheless, the witness McCoy candidly stated that his exa- 
mination of the Sparks records disclosed to him "possible violations” of 
the Act and regulations (Tr. 391). He did not, he categorically stated, 
discuss these possible violations with anybody in the Sparks organization, 
although they were present and available and cooperative, because, he 
said, 

| as an accountant it is not my function to discuss with 

registrants their trade practices, their operations.| I report 
to my supervisor and he discusses with the registrant." 

(Tr. 391) 


But this record is barren of any evidence of any discussion by any 


supervisor, or anyone else, with any respondent as to any phase of this 
investigation. 
And, significantly, the witness McCoy did not ask any of the Sparks 
respondents "to explain these particular exhibits [ complainant's exhibits 
43 through 75] which are shown in these exhibits." (Tr. 392, lines 2-3) 
It is possible that the witness said that he did not ask any of the Sparks 
respondents "to explain these possible violations which are shown in 
these exhibits,” (complainants exhibits 43 through 75). The sense is the 
same - he asked no one for any explanation. 
The witness McCoy conceded that the exhibits he sponsored in 
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evidence, which relate to the facts appearing in Proposed Findings 31 
and 32, do not show any substitution. "As far as when the substitutions 
occurred would have to be testified to by the persons making the observa- 
tions,” he said (Tr. 393). 

The "persons making the observations" appears to have been, 
among others, J ohn A. Sands, Jr., Livestock Marketing Specialist, Dis- 
trict Supervisor, st. Louis National Stock Yards, National Stockyards, 
Tllinois (Tr. 414-1 5). Mr. Sands has been a District Supervisor for about 
seven years (Tr. 414), and has been with the Packers and Stockyards 
pranch of the United States Department of Agriculture, since 1950 (Tr. 
415). As District Supervisor of the St. Louis National Stock Yards, he 
is "responsible for ‘the enforcement of the Packers and Stockyards Act 
in the National Stockyards district which consists of the southern half 
of Illinois and the eastern half of Missouri." (Tr. 415). As to scale 
tickets, he considered such a "sacred document," which, among other 
things, evidences the change of title, which, he stated, occurred “when 
the livestock is weighed." (Tr. 416) ; 

District Supervisor Sands then testified to the allegations in the 
complaint alleged to have occurred on September 14, 1955, concerning 
substitution of hogs sold to Figge & Hutwelker Co. On that date, he said, 
he observed the weighing of two drafts of hogs to Sparks No. 10. He 
observed "approximately ten head of red hogs in these two weighings." 
(Tr. 418) 

The next day, District Supervisor Sands observed the hogs which 
had been weighed to Sparks No. 10 the day before, verified the head 
count and noted that "there were no red hogs in this group. This led me 
to suspicion that possibly there had been a switching of hogs in Sparks 
alley." (Tr. 418, lines 18-20, underscoring added) 

Notwithstanding this "suspicion that possibly there had been a 
switching of hogs in Sparks alley,” (underscoring added), District Super- 
visor Sands made no mention of either the events he observed on Septem- 

_ ber 14 and 15, 1955 or of his "suspicion" to anyone in the Sparks organi- 
zation, although both he and Harry Sparks have offices in the same 
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building, and see each other frequently every day. Neither did he renew 


his vigils with any haste. Apparently he saw no need for immediacy. 


His "suspicion that possibly there had been a switching of hogs in 
Sparks alley" was so tenuous, so unconvincing, so lacking in|persua- 
siveness, that his next observation "in the hog division at the stockyards 
with respect to the method of handling hogs belonging to H. L. Sparks & 
Company" was not made until September 14, 1956, ONE YEAR LATER. 
(Tr. 418, lines 21-25) 

Nevertheless, on this evidence alone, on the testimony of a witness 
that what he saw on September 14 and 15, 1955, "led" him "to suspicion 
that possibly there had been a switching of hogs in Sparks alley," the 
examiner, in Proposed Finding 32, makes a finding of wilful violation. 
This is not substantial evidence. This is not evidence upon which it 
should be concluded that registration under the Act, as it read at the time 
this alleged violation occurred, should be suspended. 

Accordingly, it is respectfully submitted that this portion of Pro- 
posed Finding 32 be stricken, and, in the alternative, it is suggested that 
Proposed Finding 32 be amended by striking therefrom all reference to 
September 14, 1955. This request and suggestion is made on the basis 
of the contentions urged herein, and on the basis of such contentions 
that may be urged hereinafter, as well as at the oral argument. 

This witness, District Supervisor Sands, testified with respect to 
the events alleged to have occurred on September 14, 1956 and October 
10, 1956, respectively. (Tr. 418, 421). As to the September 14, 1956 
transaction, the witness Sands stated that he heard, on September 14, 
1956, that Miller Packing Co. had rejected six hogs, and saw five (not 
six) hogs returned, and five other hogs replace the five rejects. (Tr. 
419-420) 

This witness also testified to the transaction alleged to have oc- 
curred on October 10, 1956. He said he saw the buyer for Krey Packing 
Company and a Sparks employee observe a draft of hogs previously 
weighed, and together take several hogs out of another pen and put 
them in the observed pen. Hogs were then taken out of the observed pen 
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and penned elsewhere. He estimated that five head were involved. (Tr. 
429) 

The witness Sherman testified to the events which allegedly oc- 
curred on September 12, 1956, which are referred to in Proposed Find- 
ing 31, under date of September 11, 1956. (Tr. 440) His testimony duti- 
fully corroborated that of his superior, District Supervisor Sands, and, 
like his supervisor and superior, he maintained a complete and clam- 
like silence. One facet is striking - the elaborate stake-out of the 
Sparks' pens. This could have been completely eliminated if, at any 
time during the year intervening between the first observation and the 
second, anybody had uttered as much as one syllable to anyone in the 


Sparks’ organization, that this practice, isolated and infrequent as it 


was, was frowned upon. Apparently and obviously, prosecution and not 
administration was the motivating purpose. 

The basic challenge to these Proposed See of Fact is that 
District Supervisor Sands failed to discharge his duties as District Super- 
visor of the St. Louis National Stock Yards. He observed the alleged vio- 
lations, yet said nothing about them to the alleged violators, even after 
the violations were completed. The evasive answers elicited in his 
cross-examination demonstrate without doubt the poverty of the evidence 
upon which these Proposed Findings of Fact rest, and the fact that John 
A. Sands, Jr., Livestock Marketing Specialist, and District Supervisor, 

St. Louis National Stock Yards, failed utterly to measure up to the duties 
of that position. This testimony appears at pages 422-439 of the trans- 
cript. No summary could do justice to those recitals. It must be read in 
its entirety to be understood and evaluated. The Judicial Officer is 
earnestly requested to do so. 

The baselessness of these Proposed Findings of Fact is further 
disclosed by the fact that the record shows that all the alleged switchings 
were made after title had passed from respondents to the packer- 
purchaser. Thus, the witness Sands stated that Tom Guignon, hog-buyer 
for Krey, the packer-purchaser, requested that certain hogs be substituted, 
after the hogs had been purchased by Krey the day before. Krey was doing 
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something with his, not Sparks', hogs. The reason for the requested sub- 
stitutions in this, and in all other instances, are a matter of public knowl- 
edge at the stockyard. A hog may appear to be bruised, to be sluggish, 
or to be in some way unacceptable to the buyer, after purchase. He 
wants an exchange. If the substitution is made, itis a substitution of 
equal hogs as to poundage. No one is over-reached. This is not the case 
of the seller slyly substituting an inferior or lighter hog for a superior or 
heavier hog. In fact, the seller does not make the substitution. If it is 
made, it is made by the buyer. Therefore, the act alleged is not the act of 
the respondents and, therefore, should not have been cited. The circum- 
stances are such, the context within which the act complained of is per- 
formed, are not those against which any rule or provision of the statute 
speaks. In truth and fact, the provisions of the Act and the Rules which 
are cited as being violated, do not and were never intended to govern a 
situation where both the buyer and seller, at the request of the buyer, 
substitute one hog for another, equal for equal. This is a matter of ad- 
ministration, not of prosecution. 

Accordingly, for the reasons indicated, and for such|other reasons 
as may be hereinafter stated or urged at the oral argument herein, it is 
requested that these Proposed Findings be stricken, or, in the alterna- 
tive, that they be amended to find that the acts complained of are not vio- 
lations of the Act or the Rules and Regulations, and that, in any event, 
such acts were not wilful. 


In view of the foregoing requests and contentions, itis suggested 
that a sentence be added at the end of each of these Proposed Findings, 
reading as follows: 


These facts, in the context in which they appear, do not consti- 

tute either violations, or wilful violations of the Act, or Rules 

and Regulations promulgated thereunder. 
EXCEPTIONS TO PROPOSED CONCLUSIONS 


AS TO THE CONCLUSION CONCERNING THE ALLEGATIONS 
THAT WEIGHT WAS "ADDED" AND NOT "GAINED," AS AS- 
SERTED BY RESPONDENTS: 


These conclusions are excepted to, for the reason and on the 
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ground, among others, that they are clearly contrary to all the evidence 
of record. The testimony adduced by the witnesses Gilby, Ischer and 
McNay, and the exhibits admitted in evidence as requested by respond- 
ents, clearly establish that no weight was "added" - that each and every 
pound of weight invoiced was based on a scale ticket, evidencing either a 


Buy Weight or a Reweigh Weight, and was a true and accurate weight. It 


is significant that not one packer has ceased doing business with Midwest 
as a result of the filing of the complaint. Nor have any of the Sparks en- 
tities lost any business as a result of the filing of the complaint. In these 
circumstances, a careful review of the evidence with respect to this 
phase of this matter is in order. 

At the threshold, it should be noted that complainant has utterly 
failed to sustain its burden of proof. Complainant's evidence is purely 
surmise and suspicion, based on faulty procedure, improper bases, and 
erroneous arithmetic. All that complainant has done is to note that cer- 
tain invoices, a pitifully small number out of the staggering total listed 
on complainant's exhibit 1, show that the invoice weight is greater than 
the purchase weight. This is the initial fault, initially urged by the com- 
plainant, and slavishly followed by the examiner. 

The succeeding fault is equally, if not more, grievous. The exa- 
miner finds and concludes that the testimony of the witness Gilby and the 
exhibits which he sponsored (respondents’ exhibits 4-12), do not demon- 
strate that the invoice weights were in truth "gained" and not "added" 
weights, as asserted by respondents. In this, the examiner is in error - 
and the error stems from his reliance on the evidence adduced by the 
complainant, and rejecting that offered by the respondents. 

Respondents, in their brief to the examiner, included, at page 14, 
an exhaustive example of the correct manner of determining the "gain" 
in weight reflected in the invoice weights. This is an analysis of an 
actual transaction, and one of those reflected in paragraph IV of the com- 
plaint, on page 4 thereof. This allegation, which respondents controvert, 
asserts that on March 29, 1956, Midwest sold 551 hogs to St. Louis Inde- 
pendent Packing Co.; that the purchase weight of these hogs was 
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141,440 pounds; that the invoice weight was 143,510 pounds, and that the 
resultant difference (143,510 minus 141,440), 2,070 pounds, jis "added" 
weight. This is error. 

Respondents’ exhibit 4, sheets 2, 3, and 4, analyzes this transac- 
tion, relying on the precise record on which complainant rests (See, e.g., 
complainant's exhibits 3, 4, 5, and 6). Sheets 3 and 4 of respondents’ 
exhibit 4 shows every item on the memorandum book upon which com- 
plainant also relied, pertaining to this March 29, 1956 transaction. 

Both complainant and respondent agree that 18 hogs on this in- 
voice originated at Springfield, a posted stockyard. These 18 head were 
originally a part of three separate drafts, of four hogs (on sheet 3), four 
and 10 hogs (on sheet 4). 

Both complainant and respondents further agree that the remain- 
ing 533 hogs involved in this transaction, originated at several country 
points. All these points and the number of hogs originating at each, are 
specified on sheets 3 and 4. 

The parting of the ways comes only when the respondents continue 
on, to show the origin of each of the 533 country point hogs.| Complainant 
stops short - and in so doing, commits fatal error. 

Respondents show that of the 533 country pceint hogs, 194 head 
were a part of larger drafts purchased at country points. These particu- 
lar purchases, four in number, appear on sheet 2 of respondents’ exhi- 
bit 4. There is sound reason for this portrayal. For, unless this analy- 
sis is made, the gain in weight on the hogs which moved to St. Louis In- 
dependent Packing Co. cannot be accurately determined. Inj|fact, unless 
this procedure is followed, an inaccurate and highly misleading gain in 
weight is reflected. 

Thus, respondents’ exhibit 4, sheet 3, shows that 311 hogs (second 
item) are a part of the 551 country point hogs. All of these 311 hogs 
came from the country points listed immediately to the right of the 311 
figure. It will be noted that 136 hogs are shown in this column as having 
originated at "Ru" (Rushville), a country point. These 136 hogs, in turn, 
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were a part of an original purchase, at Rushville, of 239 hogs. There- 


fore, in order to obtain the correct gain in weight on these 136 head, the 
total sales weight for the entire 239 must be determined. This is simply 
obtaining the "cost weight.” 

The correctness of this procedure, and the resultant error real- 
ized when this procedure is not followed, is quickly and clearly shown on 
sheet 2 of respondents' exhibit 4. The first line on sheet 2 shows the 
purchase of the 239 hogs at Rushville, at a total purchase weight of 
51,025 pounds. Of these 239 head, 103 were sorted off, reweighed, and 
sold to purchasers other than St. Louis Independent. The reweigh weight 
of these 103 head was 21,760 pounds. 

The remaining 136 head were sold to St. Louis Independent. The 
reweigh weight of these 136 head was 29,875 pounds. 

Adding the two reweighs, 21,760 pounds for the 103 head sold to 
others, and 29,875 pounds for the 136 head sold to St. Louis Independent, 
gives a total of 51,635 pounds, the reweigh invoice weight of the 239 hogs, 
as determined by reweighs. 

The total buy weight for the 239 head was, as enove on sheet 2 of 
respondents’ exhibit 4, 51,025 pounds. Subtracting this buy weight from 
the reweigh sales weight, gives a difference of 610 pounds, the total gain 
in weight on 239 hogs, or about 2.5 pounds per hog. 

The complainant, however, having stopped short as above indica- 
ted, put this 610 pound gain only to the 136 hogs sold to St. Louis Indepen- 
dent, and not on the entire 239 hogs, where it rightfully belongs. Obvi- 
ously, the gain'per hog is greater when 610 pounds are allocated to 136 
hogs, instead of to 239 hogs. 

This procedure must be followed in computing the gain per hog on 
the penultimate figure on the 311 lot on sheet 2, "Go 46" (Golden) which 
was a part of an original purchase of 91 hogs; in computing the gain per 
hog in the item "Jax 8" (Jacksonville), which is a part of the 33 lot, and 
which was a part of an original purchase of 55 hogs, and in computing the 
correct gain per hog on the final item in the 33 lot "Pa 4" (Palmyra), 
and the "Pa 4" (Palmyra) item in the 20 lot. Both of these items were a 
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part of the same original purchase at Palmyra, of 90 hogs. The complete 
analysis of all these items is reflected on sheet 2 of respondents' exhi- 
bit 4. 


As the witness Gilby testified, these items all appeared on the 


memorandum book upon which complainant relied. Complainant ampli- 
fied its summary depiction of this book, as shown on its exhibits 3, 4, 5, 
and 6. Its fault, however, was in not copying everything, and misinterpret- 
ing what it did copy. 
The necessary result of complainant's failure completely to analyze 
the figures it saw and copied is a completely distorted reflection showing 
gain per hog as much as four times the actual gain. In these |circumstan- 
ces, complainant concluded that the invoice weights were inaccurate - a 
conclusion that is as false as the premise upon which it was based, and as 
false as the method by which it was determined. 
The underlying and basic fault of this conclusion and Proposed 
Findings of Fact 19 and 20, from which it flows, is that they are grounded 
on the erroneous and completely unsubstantiated premise that hogs, as fed 
and handled by Midwest, cannot gain weight. This is the basic and prede- 
termined conclusion upon which the complaint was prepared, |this proceed- 
ing instituted, and upon which the examiner made his proposed findings. 
The findings which reflect this predetermined premise are not based on 
any evidence, much less substantial evidence. Moreover, alll the evi- 
dence of record squarely contradicts this predetermination and the resul- 
tant findings. 
As complainant's proof developed, the pattern was obvious. The 
invoice weight was greater than the purchase weight. Therefore, the dif- 
ference was "added weight." 
That Midwest, prior to resale, fed and handled its hogs, that the 
invoice weights were determined by reweights, was ignored both by the 
complainant and the examiner. 
That informed witnesses testified to these facts was ignored. 
Testimony which, by law, is entitled to great weight, was swept 
aside as non-existent. _ 


64 
Carefully prepared and painstakingly explained exhibits, which 
precisely documented each hog in every transaction, and which proved that 


in fact no weight was added, was apparently not even read, and if read, 


was not read understandingly. 

The discouraging truth is that these Proposed Findings of Fact dis- 
close that neither the examiner nor the complainant understood the testi- 
mony, that, deafened and blinded by the predetermination that hogs cannot 
gain weight, no one in fact either heard or read the evidence which con- 
tradicted this predetermination and gave the lie to complainant's allega- 
tions. 

It was early realized that the real issue here was this predeter- 
mination that hogs cannot gain weight. For that reason, this issue was 
squarely met, head-on. Respondents did not, as they could have with all 
propriety, rely on the fact that complainant had not borne its burden of 
proof. Instead, respondents met this issue with candor and forthrightness, 
and willingly assumed a burden which was not rightfully theirs. 

The basic fact, that hogs fed and handled as the record shows they 
were in this matter will and do and did gain weight, is supported by a 
simple but strong fact, that Midwest expended, and continues to expend, 
large sums for feed. As shown on respondents’ exhibit 13, the amounts 
spent for feed for the years 1954-57, were as follows: 

Year Amount 


1954 $48,733.79 
| 1955 52,171.96 
| 1956 67,116.52 
| 1957 47,251.45 


The unanswered question - unanswered by either complainant but 
answered by the respondents - why make these sizable expenditures for 
feed, if a gain in weight is not realized? If a consequent gain on the scale 
did not follow the consistent feeding practice, respondents could have re- 
lieved itself of this outlay. However, the truth is that weight is gained by 
the hogs as a result of the feeding and handling, the expenditure for which 
is shown on respondents' exhibit 13. 

The results of the feeding and handling are impressively shown on 
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respondents' exhibits 14, 15 and 16. These exhibits show the average gain 
in weight per hog for the years 1955, 1956 and 1957. These exhibits speak 
for themselves and are eloquent. They show that respondents sold almost 
a half-million hogs per year, and that the average gain per hog for these 
years ranged from 1.2 pounds to 2.4 pounds per hog - an average gain 
similar to that reflected on respondents' exhibits 4-12, which reflect the 
transactions set forth in Proposed Finding of Fact 20. The "logical con- 
clusion," to borrow a phrase from Proposed Finding of Fact} 19, is obvious. 

Hogs gain weight when fed and handled. 

The hogs specifically involved in the transactions involved in this 
proceeding, those reflected in Proposed Findings of Fact 19)and 20, 
gained weight. 

This gained weight, as determined by reweighs in each and every 
instance where a weight other than the purchase weight was jused (and the 
use of such purchase weight is perfectly permissible and proper) was the 
weight invoiced by Midwest to the packer-purchaser. 

But respondents do not rely exclusively on their truthful and docu- 
mented experience urged in reply to the violations alleged in the com- 
plaint. More recent experience, experience reflecting a period subse- 
quent to September 8, 1958, when the act was amended to govern trans- 
actions at country points, is informative, persuasive, and corroborative. 
For the year 1959, during which the amended act was in effect, Midwest, 
on a comparable gross business, realized a net average gain per hog of 
3.05 pounds. This is a gain in weight realized under complainant's super- 
vision. The method of doing business was unchanged, and the results 
were unchanged. A gain in weight - not added weight - was realized. 

It is almost superfluous to add that in these circumstances com- 
plainant was ill-advised to institute this proceeding, was little better 
advised to pursue it, and the examiner even less advised in| purporting to 
find violations. 
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AS TO THE CONCLUSION THAT THE TRANSACTIONS INVOLV- 
ING MIDWEST ORDER BUYERS (FINDINGS 9 THROUGH 21) ARE 
SUBJECT TO THE ACT, AS IT READ PRIOR TO AMENDMENT, 
SEPTEMBER 2, 1958, PUB. LAW 85-909, 85TH CONG. 


This exception raises again the question of jurisdiction, a challenge 
which has been raised at the threshold and at every stage of this proceed- 


ing thereafter. Nevertheless, after argument, hearing and brief, the exa- 


miner concluded that jurisdiction must rest on agency - “that Midwest 
acted as one of the agents of respondents in consummating the transac- 
tions." But there is no evidence of agency, and in fact, the complainant 
did not attempt to prove agency. If anything, complainant relied on iden- 
tity of the parties, not agency. The examiner, however, concluded, at 
page 16 of the Recommended Decision, 

"In a word, there is just no issue here of jurisdiction over 

Midwest Order Buyers as an entity, separate or otherwise." 

Identity thus aside, the examiner was forced to conclude that 
agency was the connecting link, notwithstanding, as noted, that the com- 
plainant did not describe Midwest as an agency of the registrant respond- 
ents, did not prove agency, and did not rely on agency. The conclusion 
that Midwest was an agency of the registrant entities was probably as 
great a surprise to complainant as it was to respondents. 

In addition to what has been urged by motion, answer, objection, 
brief and argument, it is further urged that there has been no commingling 
of posted yard hogs with country point hogs, either in fact or in law. As 
to this, the record is clear and convincing. 

In every instance involving posted yard hogs, the post yard entity 
sold the hogs to Midwest Order Buyers pursuant to a scale weighing, 
evidenced by a scale ticket, and was paid by Midwest. 

In every instance, Midwest, in turn, sold the hogs to a packer~- 
purchaser, and was paid therefor. The evidence adduced by complainant 
as to isolated methods of payment cannot, and should not, override the 
substantial evidence that the posted yard registrants are separate entities, 
and that Midwest is likewise a separate entity. Separate tax returns are 
made, and the Department of Agriculture has recognized the identity of 
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these entities in issuing registrations and in other administrative details. 
The trap into which the examiner fell in assuming, without evi- 
dence, that there was and is something evil and sinister in the organiza- 
tion of the separate entities, and in their operation. Nothing could be 
farther from the fact. 
This Department issued the several registrations to the posted 
yard entities. 
This Department knew of the existence of Midwest Order Buyers, 
knew of its functions, and never protested its organization, existence, 
activity, and never, at any time, informed anyone that it considered Mid- 
west in any way involved in the activities of any of the posted yard entities. 
In fact, the manner in which the investigation, upon which this proceeding 
was predicated, was instituted, discloses emphatically that the Depart- 
ment of Agriculture, while fully aware of the establishment,| existence, 
and function of Midwest, at no time ever believed its activities to be sub- 
ject to the Act. 
It is significant that Midwest is now held by the Department to be 
subject to the registration provisions of the Act, as amended September 2, 
1958. If, as concluded here, Midwest is only the agency of 4 registrant, 
why is it subject to registration under the Act as amended?| The Depart- 
ment cannot hold, at one and the same time, that Midwest is not an entity, 
but an agency of an entity already registered, and that it is an entity, sub- 


ject to registration, under the amendment which was sponsored by the 


Department of Agriculture, for the reason that the Act, prior to amend- 
ment, did not cover country points. (House Report No. 1048, 85th Cong., 
1st Sess., 5, 6, 8 and 9; Tr. 5-19). Midwest is either one or the other. 
It cannot, in fact, be both. 
Moreover, during the period involved, the activities of Midwest 
Order Buyers was at all times subject to the Federal Trade Commission 
(5 U.S.C. Sec. 41, et seg.). The legislative history of the September 2, 
1958, amendment is explicit on this point. 
Thus, Earl L. Butz, Assistant Secretary of Agriculture, testified 
before the House Committee on Agriculture, which was considering the 
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legislation which eventually was enacted on September 2, 1958, as follows: 
"Mr. Butz. |... At the present time these people who operate in 
interstate commerce on nonposted yards, as I understand it, are 
subject to the supervision of the Federal Trade Commission. 

‘As I understand it, the intent of this amendment is to trans- 
fer that to the Department of Agriculture. 

“The only additional thing that I can see that would be in- 
volved might be the registration of those dealers. As I understand 
it, the Federal Trade Commission does not now require registra- 
tion.” (Hearings, Committee on Agriculture, House of Represen- 
tatives, 314-15) 

Assistant Secretary of Agriculture Butz spoke from knowledge. In 
a colloquy with Congressman Poage, vice-chairman of the committee, Mr. 
Butz had this to say concerning jurisdiction over non-posted stockyards: 

"Mr. Butz. . . - Just a case or two to illustrate. At the pres- 
ent time we have authority to regulate trade practices on the 
posted yards. I think, for example, of an incident that occurred 
last autumn in a midwestern market where we issued a cease-and- 
desist order against a buyer on the market, a large buyer on the 
market. 

"We put him off the market. He went out to some non-posted 
yards. He continues to operate. He is completely outside our 
jurisdiction. He may or may not be doing the same malpractices 

which resulted in a cease-and-desist order. That we do not know. 
We have no way of finding out. We have no way of regulating. 
(Hearings, Ibid., p. 317) 

At another point in the hearings, in the presence of Mr. David M. 
Pettus, Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture, the complainant here, and 
Charles W. Bucy, Assistant General Counsel, United States Department 
of Agriculture, the following colloquy ensued between Assistant Secretary 
of Agriculture and Vice-Chairman Poage: 

"Mr. Poage. Mr. Butz, if I understand it, all this amendment 
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does is to take jurisdiction of the yards of less than 20,000 feet 
which is now in the hands of Federal Trade - and I hope the 
members will get this; everybody has asked it a dozen times - 
but am I not right in saying that under the present law, all of the 
yards of less than 20,000 square feet - and that is about half an 
acre - all of the yards of less than 20,000 square feet are under 
the exclusive jurisdiction of the Federal Trade Commission. 

"That is right, is it not? 

"Mr. Butz. Yes, if they are in interstate commerce, they are. 

"Mr. Poage. They are not under anybody's jurisdiction if they 
are not? 

"Mr. Butz. That is right. 

"Mr. Poage. You have no jurisdiction of a yardjunder 20,000 
square feet today do you? 

"Mr. Butz. That is correct. 

"Mr. Poage. Whethere (sic) it is in interstate commerce or 
on the moon, you have no jurisdiction of a yard of less than 20,000 
square feet do you? 

"Mr. Butz. No, sir. 

"Mr. Poage. The Federal Trade Commission does have juris- 


diction over them ? 


"Mr. Butz. Yes, sir." (Hearings, Ibid., 316) 
Earl W. Kintner, Esq., then general counsel and now chairman of 
the Federal Trade Commission, testified at this hearing on the question of 
jurisdiction, as follows: 
“The Chairman. .. . If a violation of the law should occur on 
an (sic) nonposted stockyard, above or below 20,000/feet, would 
your agency have any responsibility in connection with the viola- 
tion occurring on those yards? 
"Mr. Kintner. We would, sir, provided interstate commerce 
were involved . . ." (Hearings, Ibid., 233) 
It is abundantly clear, therefore, that the Act, prior to its amend- 
ment on September 2, 1958, did not regulate the activities of Midwest 
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Order Buyers. Clearly, the Federal Trade Commission was charged with 
this function. Both the Department of Agriculture and the Federal Trade 
Commission acknowledged the existence of this jurisdiction. The juris- 
diction of the Department of Agriculture to issue this complaint in Octo- 
ber, 1957, was clearly denied by that Department and the Federal Trade 
Commission in July, 1957. This complaint is aptly described by the fol- 
lowing statement which appears in House Report No. 1048, 85th Congress, 
ist Session, at page 6: 

"It appeared to the committee that most of the problems in 
connection with the Packers and Stockyards Act arise very simply 
from the fact that we are undertaking to apply to 1957 commercial 
and business conditions a law which was designed to be applied to 
the conditions prevailing in 1921." 

Accordingly, on the basis of the record heretofore made, the ex- 
ception taken herein, and such other exceptions as may be urged herein 
and at the oral argument hereon, it is submitted that Midwest Order 


Buyers, as a matter of fact and as a matter of law, were not and are not 


subject to the Act, prior to its amendment on September 2, 1958, and that 


all allegations in respect thereof appearing in the complaint be stricken, 
and that all Proposed Findings of Fact and Conclusions with respect 
thereto, appearing in the Recommended Decision, be reversed. 

AS TO THE CONCLUSIONS IN RESPECT OF THE INVESTIGATION: 

The record, as a whole, lays bare an inexcusable invasion of re- 
spondents’ constitutional rights and a concomitant inexcusable disregard 
of the most rudimentary rules of fair play. This record shows that com- 
plainant abused the trust and reliance which respondents gave to the 
representative of their government. Not only was this trust and reliance 
abused, but the fruits resulting from this abuse were distorted and 
twisted to spell out unwarranted violations of the Act and regulations. It 
should be noted here that respondents do not cry "foul" in order to sup- 
press evidence which disclosed violations, on the theory that violative 
acts were improperly brought to light. This exception is based on the 
fact that the investigation was improperly and unconstitutionally 
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conducted, over objections which would be tenable no matter what facts 
such investigation purportedly developed. Thus, it is important that this 
exception be read in context -- as an exception to the manner in which 
the investigation was initiated and conducted, without regard to the facts 
supposedly resulting from such investigation. The results of|the investi- 
gation, whether favoring respondents or supporting complainant, are ir- 
relevant. Such facts, so sired, are void ab initio. Without this matrix, 
then, we read the record. 

The witness Sherman, who testified on this phase of the case, 


began his testimony with a recital of the "facts" as he found them, and 
sponsored complainant's exhibits 1 and 2 (Tr. 88, 102, and 167). He said 
nothing as to the circumstances which prompted the investigation. This 


development was revealed only on cross-examination. 
The responses of the witness Sherman to questions addressed to 
him on cross-examination are illuminating. For example, after much 
prodding and probing, as to the circumstances surrounding the initiation 
of the investigation, this colloquy occurred: 
"Q Did anyone ever mention to you that there was an under- 
standing with the respondents as to what records you| were per- 
mitted to consult? 
"A Not that I know of. I believe Mr. Hopper had obtained 
consent prior to Mr. Smith's going there and Mr. McCoy. 
"Q You believe now that Mr. Hopper had obtained consent 
before Mr. Smith and Mr. McCoy went there, is that right? 
"A That's correct. 
"Q Upon what do you base that belief ? 
"A I believe Mr. Hopper sent us a letter. 
"Q Mr. Hopper sent you a letter? 
"A Stating that he had requested the permission from Mr. 
Sparks. 
"Q Stating he had gotten permission from Mr. Sparks ? 
"A Yes, sir." (Tr. 247) 
This letter (respondents' exhibit 2 [ Tr. 277]) which this witness 
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said was the "permission," the "consent," was the letter written by G. H. 
Hopper, District Supervisor, Packers & Stockyards Branch, at Chicago, 
with copies to D. L. Bowman, of the Washington Office, and J. A. Sands, 
Supervisor of the National Stockyards, in which a request is made, not a 
consent given. And, on January 28, 1957, subsequent to the letter of De- 


cember 17, 1956, and respondent's reply to this letter, dated January 14, 


1957, the witness Sherman appeared at Chapin, I1l., to conduct the inves- 
tigation. This chronology is significant. 

The witness Sherman testified on cross-examination that "Mr. 
Bowman . . . was in our St. Louis office sometime prior to January 28, 
shortly before . . '. and he asked me to go to Chapin and make a trade 
practice audit of the pooks and records there as it pertained to purchases 
and sales from the posted stockyards of Springfield, Peoria and Bushnell" 
(Tr. 239). This is the same Mr. Bowman to whom Mr. Hopper had ad- 
dressed a copy of his letter of December 17, 1956. This order to Mr. 
Sherman apparently originated with Mr. Lee Sinclair of the Washington 
office. (Tr. 132-133) 

The witness Sherman was evasive as to whether there had been a 
reply to the letter of December 17, 1956 (Tr. 249-250) but finally conclu- 
ded that he had not seen the reply (Tr. 251). The reply to this letter, 
dated January 14, 1957, and received by Mr. Hopper, the addressee, on 
January 17, 1957, was admitted in evidence as respondents' exhibit 3 (Tr. 
467; Note: Tr. 467, line 13 "April" should be "January"). 

Thus, prior to the initiation of Sherman's investigation, an objec- 
tion had been made to the investigation as proposed in the letter of De- 
cember 17, 1956, and that objection was formalized, after informal discus- 
sions, by a letter dated January 14, 1957, which was received by Mr. Hop- 
per, in his official capacity on January 17, 1957, well in advance of the 
time when Mr. Bowman directed Mr. Sherman to go to Chapin. This is the 
record. 

Since no objection had been voiced by Hopper to the letter of Janu- 
ary 14, 1957, it was assumed that the conditions laid down in that letter 
were acceptable. It was on these terms and on this understanding that the 
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doors and books were open to complainant. If complainant disagreed with 
these conditions, it should have communicated this disagreement to 
Harry L. Sparks & Co. and subpoenaed the records. Confronted with a 
subpcena, an opportunity would have been afforded to challenge and seek a 
judicial determination of the rights involved. This complainant did not do. 

Moreover, complainant did not subpoena the books and records of 
respondents for production at the hearing (Tr. 67), although challenged 
by respondents to do so (Tr. 63-6). Obviously, complainant did not dare 
risk a direct challenge to its bald and bold invasion of respondents’ rights. 


* The examiner put his seal of approval on this ei proce- 


dure by admitting complainant's exhibit 1 and 2 over respon ents' strenu- 
ous objections (Tr. 70-75), which the examiner overruled (Tr. 75-6). This 
ruling, it is submitted, constitutes reversible error. 
In sum, the record is clear that respondents challenged complai- 
nant's visitorial powers at the outset. Complainant refused to meet this 
challenge. Slyly, it manipulated its staff to bury the challenge. Simple 
justice required a straight-forward answer to the letter of January 14, 
1957. Simple justice required the presence in the hearing room of the 
books and records relied upon by complainant. Berthold-Jennings Lum- 
ber Co., etal. v. St. Louis, L M. & S. Ry. Co., et al., 80F. (2) 32, 44, 8th 
Cir., 135, cert. den. 297 U.S. 715. None of these simple and required 
procedures were followed. 
It follows that the investigation at the threshold was $o tainted 
with illegality that respondents were denied the full and fair |hearing re- 
quired by the Act, the Administrative Procedure Act and the |due process 
clause of the 5th Amendment. The failure to accord respondents these 
constitutional rights constitutes reversible error and dictates that the 
recommended decision be reversed. 
Accordingly, for the reasons stated, and for such others as may be 
urged on oral argument, exception is taken to this conclusion. 
AS TO THE CONCLUSIONS IN RESPECT OF THE AFFIDAVIT: 
On Monday, January 28, 1957, the witness Sherman appeared in 
Chapin, Illinois. On Friday, February 1, 1957, he obtained the so-called 


74 
affidavit from George J. Ischer, Jr. Thus, Sherman, at the beginning, 
laid down the pattern of his investigation. He sought only to verify what 
he wanted to believe - not what he found to be true. It is significant that 
Ischer contradicted the wording of the affidavit, and the physical facts 
surrounding its making, on both direct and cross-examination (Tr. 794- 
900). And the witness Gilby also gave the lie to the conclusions that com- 
plainant drew and the examiner found that this affidavit was evidence that 
weight was "added." 

The only phrase any way remotely touching on this possibility is a 
clause buried in the affidavit which reads "at other times they are weights 
obtained by adding a certain amount to the original buy weights so as to 
take care of the shrink.” (complainant's exhibit 42) That is not the 
charge. That is not the violation. There is no allegation that "weight was 
added to take caré of the shrink." This practice, if followed, would only 
restore the weight to the original purchase weight -- not add to the pur- 
chase weight. 

There is, however, a clear meaning to this phrase. It simply 
means that in certain instances, as dealers, the buy weight was used as 
the sell weight -- a practice which is perfectly permissible. However, 


Sherman was not looking for the truth -- for it would have set the respond- 


ents free. He was looking for conviction. To that end, he bent his investi- 
gation and distorted his findings. The examiner followed the same tortu- 
ous path. 

Accordingly, exception is taken to this conclusion for the reasons 
stated and for such other reasons that may be urged on oral argument. 

AS TO WILFULNESS: 

This record is bare of a wilful act upon which disciplinary action 


may be based. Instead, it is replete with repeated requests for advice and 
information (e.g., respondents exhibit 2). Indeed, if wilfulness is in- 
volved, it is the complainant, and not the respondents, who have acted 
wilfully. 

John A. Sands, Jr., Supervisor of the National Stock Yards, acted 
wilfully, when he idly stood by and did nothing when he had a "possible 
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suspicion" that hogs had been substituted, and waited for a year to verify 
or allay that suspicion. 

John A. Sands, Jr., acted wilfully when he saw what he later testi- 
fied was a substitution of hogs, and did nothing about it, either to stop the 
alleged violation, to prevent the substitution, to stop the substituted hogs 
from moving off the stockyards, or to warn the eee their acts 
were improper. 

Donald Bowman and John A. Sands, Jr., acted wilfully when they 
concealed the challenge to the jurisdiction of the Branch in January, 1957, 
and took action to which they knew there was objection. 

Earl Sherman acted wilfully when he failed to conduct his investi- 
gation fairly and impartially, when he deliberately avoided making inquiry 
of those who knew, and when he refused to ascertain the facts. 

The Packers & Stockyards Branch acted wilfully in that it has sub- 
stituted prosecution for administration; in that it has abdicated its func- 
tion as an administrative agency and assumed the role of a prosecutive 
agency; in that it has deprived the persons subject to its jurisdiction of an 
administrative agency, devoted to the exercise of the functions delegated 
by Congress, and in that it has failed to observe the provisions of the 
Administrative Procedure Act in finding wilful that which is not wilful, 


and seizing upon that ex parte finding as ground for failing to give re- 


spondents an opportunity to achieve compliance. 

Respondents have no such invoice of wilfulness. Complainant can- 
not point to one instance in which respondents performed an act, or omit~- 
ted to act or do an act, for the purpose of doing what the statute forbade. 
Respondents have done nothing which was either unique, concealed, or 
unusual. There was never a reason for respondents to believe that any 
action of theirs was suspect or violative. In any event, a word of caution 
or suggestion would have been sufficient to change or adjust any practice 
complained of. No such word or suggestion was ever made. 

Accordingly, for the reasons stated, and for such other reasons as 
may be urged on oral argument, exception is taken to those portions of 
the Recommended Decision which purport to conclude that respondents 
acted wilfully. 
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Im. CONCLUSION 
On the basis of the exceptions herein, and the record, it is re- 
spectfully submitted that the Recommended Decision herein be reversed, 
and that the Recommended Order herein be denied. 
IV. REQUEST FOR ORAL ARGUMENT 
Respondents request oral argument herein on the Recommended 
Decision, the Proposed Findings of Fact, the Proposed Conclusions of 
Law, and the Recommended Order. 
Respectfully submitted, 
BEN IVAN MELNICOFF 
* * * 
Attorney for Respondents 
March 11, 1960 
ADDENDUM 1 
I, the undersigned have been a Hog Counter here for the National 
Stock Yards at National City, Dlinois for several years. My job is to 
count the hogs that come over to the shipping division for the trains and 
trucks. The hog driver who brings the shippers hogs over here has a 
slip with the number of hogs on a ticket, given to him by the counter at 
the scale that he comes from, generally scale #16. If our count does not 
correspond with the ticket we are supposed to count the hogs over and 
send the correct count back by the driver. Most of the time we do not 
have time to recount right away as they are put in separate pens, and 
we have to count these same hogs out of said pen into cars or trucks. 
Many times the hogs were counted wrong at the scale and we try to call 
the seller, such as Sparks or others, and as the scale counter has left 
for the day, we do not bother to go to the Stock Yard office and change 
the count on the original ticket. This has been a practice for many 
years here at the yards. 
Signed: /s/ William Heinrich 
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DECISION AND ORDER 


Preliminary Statement 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et seg.), in- 
stituted by a complaint filed October 10, 1957, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Department of 
Agriculture. The complaint charges Harry Lee Sparks and| Rex Wanda 
Sparks with (1) selling hogs at false weights and in connection with such 
sales issuing invoices and scale tickets to packers containing false 
weights, (2) making alterations in copies of scale tickets retained in 
their records and billing purchasers of hogs on the basis of such altered 
scale tickets, and (3) substituting hogs which had not been weighed for 
hogs in drafts which had been weighed and billing the purchasers on the 
basis of weights obtained prior to such substitution, in wilful violation of 
the act and the regulations issued thereunder (9 CFR 201.1 et _seq.). 
Three paragraphs of the complaint charging additional violations were 
dismissed on complainant's motion at the oral hearing herein. 

After extensions of time to file an answer and the denial of re- 
spondents' motion for a bill of particulars, respondents filed an answer 
January 9, 1958, in which they denied the allegations of violations of the 
act set forth in the complaint and requested an oral hearing. A hearing 
was held April 14-16 and 20-24, 1959, in St. Louis, Missouri, before 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture. Lowell E. Miller, Office of the Gene- 
ral Counsel, United States Department of Agriculture, represented com- 
plainant and Ben Ivan Melnicoff, Attorney at Law, Washington, D. C., 
represented respondents. Four witnesses testified on behalf of complain- 
ant and 80 exhibits were introduced into evidence by complainant. Three 
witnesses testified on behalf of respondents and they introduced 17 exhi- 
bits into evidence. After the hearing, the parties filed briefs. 

On January 18, 1960, the hearing examiner filed a|report contain- 


ing proposed findings of fact and conclusions and recommending that re- 
spondents be found to have violated the act as charged. The examiner 
further recommended that respondents be ordered to cease and desist 
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from the unlawful practices found in his report and to keep accounts, 
records and memoranda which fully and correctly disclose all transac- 
tions involved in their business and that respondents’ registration under 
the act be suspended for a period of two years. Respondents filed ex- 
ceptions to the hearing examiner's report and oral argument was held 
before the Judicial Officer May 9, 1960. 

The issues are discussed under the heading "Conclusions." It 
would be helpful, we think, however, to outline at this point the back- 
ground of the allegations of the complaint dealing with the invoicing of 
packers for hogs purchased at false weights. Respondents (in addition to 
operating as hog dealers registered under the act under the name of 
H. L. Sparks and Company at the St. Louis National Stock Yards, National 
Stockyards, Illinois, and the Mississippi Valley Stock Yards, St. Louis, 
Missouri) were registered under the act to do business as a livestock 
market agency and dealer at the Bushnell, Illinois, Stock Yards, under 
the name of H. L. Sparks & Company of Bushnell, at the Union Stock 
Yards, Peoria, Illinois, as H. L. Sparks & Company of Peoria, and at 
the Springfield Stock Yards, Springfield, Illinois, as H. L. Sparks & 
Company of Springfield. All these stockyards were posted as subject to 
the jurisdiction of the act. In addition, under the name of Midwest Order 
Buyers, respondents engaged in the business of a hog dealer at Chapin, 


Illinois, buying hogs at country points not posted as stockyards subject to 
1 


the jurisdiction of the act at the times of the transactions involved.— 
Purchase orders for hogs were received by H. L. Sparks and 
Company, National Stockyards, Illinois. Orders not to be filled by the 
hog purchases made by H. L. Sparks and Company in the St. Louis mar- 
ket were given over the telephone by Harry Sparks to the office of 
Midwest Order Buyers, Chapin, Illinois, and hogs purchased at the non- 


1/ On September 2, 1958, subsequent to the events in issue here, sec- 
tion 312(a) of the act was amended to remove the provision that unfair 
practices, etc., occur at "stockyards" posted under the act. Public 
Law 85-909 (72 Stat. 1749). 
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posted country points and at the Bushnell, Springfield and Peoria posted 
stockyards were then applied to the purchase orders. 

The charges of false weights concern sales to packers of hogs in 
lots made up of hogs purchased by respondents both at nonposted country 
points and at posted stockyards. Respondents claim that there is no 
jurisdiction over Midwest Order Buyers, a business entity not doing 


business at a posted stockyard, or over the sales in question because 


these did not take place at a posted stockyard. On the merits, respondents 
argue that the evidence shows that the hogs from posted stockyards were 
sold at their purchase weights and that the excesses of sales weights over 
purchase weights were in connection only with the hogs from nonposted 
points and represent "gain" in weight as revealed by "reweighs" of the 
hogs after the purchase weighings. 
Findings of Fact 
1. The St. Louis National Stock Yards, National Stockyards, 
Illinois, the Bushnell Stock Yards, Bushnell, Illinois, the Mississippi 
Valley Stock Yards, St. Louis, Missouri, the Springfield Stock Yards, 
Springfield, Illinois, and the Union Stock Yards, Peoria, Illinois, are and 
were at all times material herein posted stockyards subject to the pro- 
visions of the act. 
2. Respondents are individuals, Harry Lee Sparks and his wife, 
Rex Wanda Sparks. Respondents' principal business was during the 
period involved the purchasing of hogs on a dealer basis at posted stock- 
yards and buying stations and the reselling of such hogs to packers loca- 
ted throughout the country. Respondents, as partners, are registered 
with the Secretary under the act, registration No. 13412, and at all times 
material herein were so registered to operate as follows: 
(a) as a dealer to buy and sell swine for their own account at the 
St. Louis National Stock Yards, National Stockyards, Ilingis, and the 
Mississippi Valley Stock Yards, St. Louis, Missouri, under the name 
H. L. Sparks and Company; 
(b) as a market agency to buy cattle, sheep and swine on a com- 
mission basis and as a dealer to buy and sell cattle, sheep and swine for 
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their own account at the Bushnell Stock Yards, Bushnell, Illinois, under 
the name H. L. Sparks & Company of Bushnell; 
(c) as a market agency to buy swine on a commission basis and 


as a dealer to buy and sell swine for their own account at the Union Stock 


Yards, Peoria, [linois, under the name H. L. Sparks & Company of 
Peoria; and 

(d) until November 26, 1956, as a market agency to buy swine on 
a commission basis and as a dealer to buy and sell swine for their own 
account at the Springfield Stock Yards, Springfield, Illinois, under the 
name H. L. Sparks & Company of Springfield. 

Respondents also did business as Midwest Order Buyers, a nonregis- 
tered partnership with its principal office located at Chapin, Illinois. 

3. In the'usual course of business, respondent Harry Lee Sparks, 
at the office of H. L. Sparks and Company at the St. Louis National Stock 
Yards, received orders for hogs from packers. In addition to hog pur- 
chases at the St. Louis National Stock Yards to fill orders respondents 
bought hogs at the posted stockyards at Bushnell, Peoria and Springfield 
and at country buying points maintained by respondents under the name 
Midwest Order Buyers. Harry Lee Sparks called the Midwest office, 
located at Chapin, daily and instructed George J. Ischer, Jr., where the 
hogs that had been purchased were to go. Ischer then gave respondents' 
employees at each buying point, including the posted stockyards at Bush- 
nell, Springfield and Peoria, instructions as to where each lot of pur- 
chased hogs was to be shipped. Respondents arranged for the transpor- 
tation of the hogs to the packer-purchasers. Subsequently, Ischer pre- 
pared or had prepared invoices to be mailed to the purchasers whose orders 
had been filled. | Payment by the purchasers was made to Midwest at the 
offices of H. L. Sparks and Company, National Stockya rds, Illinois, where 
the Midwest bank account was kept. The sales and financial records of 
respondents’ operation at Bushnell, Peoria and Springfield were kept and 
maintained at the office at Chapin, Illinois. 

4. Respondents sold hogs to various packers at false and incorrect 


weights in excess of the true and correct weights in the following transac- 
tions: 
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Pur chase Invoice Weight 
Number Weight 
Sold To of Hogs (pounds) 


Swift & Co. 488 144, 245 

be 835 214,080 216, 390 

oi 183 55,860 57,305 
Val Decker 404 89, 340 90, 340 
Swift & Co. 271 103,705 105,615 
Home Pkg. Co. 595 145,625 147, 340 
Kingan 236 59,105 60, 300 
Swift & Co. 403 112,205 113,800 
Home Pkg. Co. 256 56,990 57,490 
Swift & Co. 425 114,900 116, 240 


Home Pkg. Co. 663 142,755 144,710 
Swift & Co. 581 167,490 169,490 
bi 861 212,965 215,525 


St. Louis Ind. 135 53,750 55,300 
Me 130 54,250 55,430 
Home Pkg. Co. 688 144,310 147,740 
we 643 137,605 140,195 
Hunter Pkg. Co. 639 136,135 137,950 
Home Pkg. Co. 569 108,460 110,360 
John Morrell 326 103,370 105,085 
ot 600 143, 700 145,070 
Home Pkg. Co. 440 82,215 83,515 
Swift & Co. 351 80,870 81,870 
St. Louis Ind. 551 141,440 143,510 
510 104,585 106,085 

343 81,555 82,735 

576 112,625 114,425 

396 74,355 75,905 

285 53,330 54,560 

530 107,315 108,815 

Swift & Co. 194 79,365 80,365 
ve 400 144,260 145,460 

J. Morrell 332 134,020 135, 365 
Kingan Pkg. 734 196,825 198,325 
Oscar Mayer 165 55,030 55,490 
565 135,985 136,985 

138,750 139,750 

142,890 143,955 

165,105 165,980 

194,100 196,670 

168, 200 169, 700 

220,290 222,290 

32,620 33,620 

80,325 81,400 


Swift & Co. 217,920 219,420 
St. Louis Ind. 57,000 $7,950 
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In each of these transactions the shipments were made up of hogs pur- 
chased by respondents at Bushnell, Peoria or Springfield, together with 
hogs purchased by respondents at country buying stations. Respondents 
received and filled the packer order in each of these transactions in the 
manner described in Finding of Fact 3. The invoice or bill sent to the 
packer by respondents was prepared at the Midwest office at Chapin, 
Illinois, and a copy of the bill or invoice was retained in the Midwest 
files. The weight figure shown on each bill or invoice was not based 
upon any reweighing of the hogs. Payments for the hogs were remitted 
to respondents at St. Louis National Stock Yards. 

5. Respondents, upon request, furnished scale tickets to packer- 
purchasers in support of weights shown on invoices to such customers. 
The Heil Packing Company and the Hunter Packing Company, both of St. 
Louis, Missouri, requested such scale tickets. Respondents furnished 
these two packer-purchasers with scale tickets in support of the weight 
figures shown on the invoices rendered by respondents to them for hogs 
purchased in seven of the transactions set forth in Finding of Fact 4, 
that is, the transactions of September 7 and October 20, 1956, with Heil 
Packing Company and the transactions of March 7, August 13, 22 and 29, 
and September 6, 1956, with Hunter Packing Company. In each of these 
transactions, the scale tickets were attached to the invoice to the pur- 
chaser. The scale tickets in each instance purported to show that differ- 
ent drafts of hogs had been weighed at various weights, the total number 
of hogs and total weight equalling the total number and weight shown on 
the invoice. The hogs had not been weighed at the weights shown on the 
scale tickets or at the total weight shown on the invoice. The scale tic- 
kets were printed by employees of respondents upon a scale owned by 
respondents at Chapin although the hogs had not been purchased at, or 
shipped from, Chapin and no hogs were on the scale at the time the scale 
tickets were printed. These scale tickets, as well as the invoices issued 


by respondents to the purchasers in these transactions, were made a part 


of the accounts and records of the purchasers, packers subject to the 
provisions of the act. 
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6. Hogs are weighed at the St. Louis National Stock Yards on a 
scale operated by a weighmaster employed by the stockyard company. 

An original and two copies of a scale ticket are made when ja lot of hogs 
is weighed. Each scale ticket and the two copies bear the same serial 
number. At the time of weighing, the weighmaster writes the number of 
head weighed and stamps the weight on the original, which weight is also 
impressed on the copies. The original scale ticket is retained by the 
stockyard company, one copy is issued to the seller or selling agency 
and the other copy is issued to the buyer. Settlement between buyer and 
seller is made upon the basis of the weight shown on the scale ticket. 

7. (a) On October 25, 1954, respondents purchased a lot of hogs 
at the St. Louis National Stock Yards. The stockyard company issued 
scale ticket No. 515886H, a copy of which was delivered to |respondents, 
showing the weighing of 144 hogs at a total weight of 20,860 pounds. Re- 
spondents changed the head count on the copy of the scale ticket retained 
in their records from 144 to 138. No similar change was made on the 
scale ticket retained by the stockyard company. Respondents subse- 
quently sold the hogs to Chas. Miller & Company and billed this purchaser 
on the basis of the altered head count and the original weight. 

(b) On July 28, 1955, respondents purchased a lot of hogs at the 
St. Louis National Stock Yards. The stockyard company issued scale 
ticket No. 853819H, a copy of which was delivered to respondents, show- 
ing the weighing of 155 hogs at a total weight of 25,530 pounds. Respond- 
ents changed the head count on the copy of the scale ticket/retained in 
their records from 155 to 154. No similar change was made on the scale 
ticket retained by the stockyard company. Respondents subsequently sold 
the hogs to Avera Packing Company and billed this purchaser on the 
basis of the altered head count and the original weight. 


(c) On November 10, 1955, respondents purchased a lot of hogs 
at the St. Louis National Stock Yards. The stockyard company issued 
scale ticket No. 856389H, a copy of which was delivered to respondents, 
showing the weighing of 25 hogs at a total weight of 6,500 pounds. Re- 
spondents changed the head count on the copy of the scale |ticket retained 
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in their records from 25 to 26. No similar change was made on the 
scale ticket retained by the stockyard company. Respondents subse- 
quently sold the hogs to Bidermann & Moss, Inc., and billed this pur- 
chaser on the basis of the altered head count and the original weight. 

(d) On April 24, 1956, respondents purchased a lot of hogs at 
the St. Louis National Stock Yards. The stockyard company issued 
scale ticket No. 45083H, a copy of which was delivered to respondents, 
showing the weighing of 59 hogs at a total weight of 12,060 pounds. Re- 
spondents changed the head count on the copy of the scale ticket retained 
in their records from 59 to 60. No similar change was made on the scale 
ticket retained by the stockyard company. Respondents subsequently sold 
the hogs to I. Klayman & Company and billed this purchaser on the basis 
of the altered head count and the original weight. 

8. On October 15, 1951, an order consented to by respondents 
was issued requiring respondents to keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in 
their business and to cease and desist from engaging in the unfair, un- 


justly discriminatory and deceptive practices and devices described in 


the Findings of Fact of such order. See In re H. L. Sparks and Rex 
Wanda Sparks, partners, d/b/a H. L. Sparks and Company, 10 A.D. 1324. 
Finding of Fact 3 of the October 15, 1951, order reads as follows: 
"3. Respondents, at divers times and in numerous trans- 
actions during the period from February 28 to August 31, 1950, 
altered scale tickets issued in connection with purchases by the 
respondents of hogs at the stockyard on a dealer basis by chang- 
ing the head count or the date, or both, shown thereon; resold such 
hogs to various customers; and used such altered scale tickets as 
the basis for bills or invoices furnished the customers for such 
hogs." 
9. (a) On January 6, 1954, respondent purchased a lot of hogs 
at the St. Louis National Stock Yards. The stockyard company issued 
scale ticket No. 330605H, a copy of which was delivered to respondents, 
showing the weighing of 60 hogs at a total weight of 9,040 pounds. 
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Respondents made entries on the copy of the scale ticket retained in 
their records representing that three hogs had been weighed at a weight 
of 390 pounds. There was no weighing transaction at the stockyard to 
support such entries. Respondents deducted three hogs weighing 390 
pounds from the number of hogs and weight shown on the scale ticket 
and billed the purchaser for 57 hogs weighing 8,650 pounds. 

(b) On June 8, 1954, respondents purchased a lot of hogs at the 

St. Louis National Stock Yards. The stockyard company issued scale 
ticket No. 406772H, a copy of which was delivered to respondents, show- 
ing the weighing of 121 hogs at a total weight of 27,945 pounds. Respond- 


ents made entries on the copy of the scale ticket retained in their rec- 


ords representing that 25 hogs had been weighed at a weight of 6,250 
pounds. There was no weighing transaction at the stockyard to support 
such entries. Respondents deducted 25 hogs weighing 6,250 pounds from 
the number of hogs and weight shown on the scale ticket and billed the 
purchaser of the hogs for 96 hogs weighing 21,695 pounds. 
(c) On January 19, 1955, respondents purchased hogs at the St. 
Louis National Stock Yards. The stockyard company issued scale ticket 
No. 761302H, a copy of which was delivered to respondents, showing the 
weighing of 83 hogs at a total weight of 9,255 pounds. Respondents made 
entries on the copy of the scale ticket retained in their records repre- 
senting that three hogs had been weighed at a weight of 300 pounds. 
There was no weighing transaction at the stockyard to support such en- 
tries. Respondents deducted three hogs weighing 300 pounds from the 
number of hogs and weight shown on the scale ticket and billed the pur- 
chaser of the hogs for 80 hogs weighing 8,955 pounds. 
(d) On July 13, 1955, respondents purchased hogs at the St. Louis 
National Stock Yards. The stockyard company issued scale ticket No. 
880822H, a copy of which was delivered to respondents, showing the 
weighing of 27 hogs at a total weight of 2,875 pounds. Respondents made 
entries on the copy of the scale ticket retained in their records repre- 
senting that 15 hogs had been weighed at a weight of 1,615 pounds. 
There was no weighing transaction at the stockyard to support such 
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entries. Respondents deducted 15 hogs weighing 1,615 pounds from the 
number of hogs and weight shown on the scale ticket and billed the pur- 
chaser of the hogs for 12 hogs weighing 1,260 pounds. 

(e) On July 9, 1954, respondents purchased hogs at the St. Louis 
National Stock Yards. The stockyard company issued scale ticket No. 
512432H, a copy of which was delivered to respondents, showing the 
weighing of 20 hogs at a total weight of 3,955 pounds. Respondents made 
entries on the copy of the scale ticket retained in their records repre- 
senting that one hog had been weighed at a weight of 250 pounds. There 
was no weighing transaction at the stockyard to support such entries. 
Respondents added one hog weighing 250 pounds to the number of hogs 
and weight shown on the scale ticket and billed the purchaser of the hogs 
for 21 hogs weighing 4,205 pounds. 

(f) On November 2, 1954, respondents purchased hogs at the St. 
Louis National Stock Yards. The stockyard company issued scale ticket 
No. 588615H, a copy of which was delivered to respondents, showing the 


weighing of six hogs at a weight of 530 pounds and the weighing of one 
hog at 390 pounds. Respondents made entries on the copy of the scale 
ticket retained in their records representing that one additional hog had 
been weighed at a weight of 500 pounds. There was no weighing trans- 


action at the stockyard to support such entries. Respondents subsequently 
sold the hogs to Belvedere Packing Company and billed this purchaser 
for six hogs weighing 530 pounds, one hog weighing 390 pounds, and one 
hog weighing 500 pounds. 

10. On September 11, 1956, respondents sold hogs at the St. 
Louis National Stock Yards to Krey Packing Company, St. Louis, 
Missouri. The hogs had been weighed to respondents in three separate 
drafts of 75, 87, and 63 hogs. Following the weighing of the hogs, each 
draft was penned in a separate pen assigned to respondents at the stock- 
yard. While the hogs were being held in the pens, respondents substitu- 
ted in each lot of hogs one hog which had not been weighed for one of the 
hogs which had been weighed. The three lots were delivered to the pack- 
ing company without reweighing, and the company was billed by 
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respondents upon the basis of the weights obtained at the time the hogs 
were weighed to respondents. 

Similar transactions in which respondents substituted hogs which 
had not been weighed for hogs in drafts which had been weighed and 
billed the purchaser on the basis of weights obtained prior to the substi- 
tution are as follows: No. Hogs 
Date No. Hogs Weight Substituted Sold to 


9-14-55 6 750 Exactno. unkown Figge & Hutwelker Co. 
6 705 w Lal 
46 8,755 Wy i 


9-13-56 168 25,430 5 Charles Miller & Co. 
10-10-56 85 15,175 5 Krey Packing Company 


Conclusions 
I 
As shown by the Findings of Fact, respondent Harry Lee Sparks, 
at the office of H. L. Sparks and Company located at the St. Louis Na- 
tional Stock Yards, National Stockyards, Illinois, received orders for 
hogs from packers, many of whom were located at the same stockyard. 
To meet these orders, hogs were purchased by respondents not only at 
the St. Louis National Stock Yards but at several country points and at 
three additional posted stockyards, the Bushnell Stock Yards, Bushnell, 
[llinois, the Springfield Stock Yards, Springfield, Illinois, and the Union 
Stock Yards, Peoria, Illinois. Respondents' employees at the country 
points and the three stockyards, after the day's purchases, reported the 
number, type, weight and price of hogs purchased that day to the office 
of Midwest Order Buyers, Chapin, Illinois, where this information was 
recorded in a workbook. Harry Lee Sparks called the Midwest office 
daily and informed or directed George J. Ischer, Jr., manager of Mid- 
west, where the hogs that had been purchased were to be| shipped, that is, 
the hogs to be appropriated to each order placedby packers. Subse- 


quently, Ischer prepared invoices to the purchasers whose orders had 
been thereby filled. Payment by the purchasers was made by check to 
Midwest at the office of H. L. Sparks and Company on the St. Louis 
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stockyards since the Midwest bank account was kept at National Stock- 
yards, Illinois. 

These operations were carried out through several so-called 
"entities." The respondents, Harry Lee Sparks and his wife, Rex Wanda 
Sparks, traded under five partnership names in their business as hog 
dealers with Harry Lee Sparks as the active partner. They operated as 
H. L. Sparks and Company at the St. Louis National Stock Yards and at 
the Mississippi Valley Stock Yards, and added to this name the words 
"of Bushnell,” "of Springfield" and "of Peoria" for their dealer ecive 
ties at the posted stockyards located at such cities in Illinois and substi- 
tuted an ampersand for "and" in the latter three names. In addition, hog 
purchases at country points were made under the name of Midwest 
Order Buyers and packers were billed by this "entity." The sales and 
financial records of the Sparks companies other than H. L. Sparks and 
Company were maintained at the Midwest office in Chapin, Illinois. The 
first four companies are listed on respondents’ registration No. 13412 
under the act and Midwest is not so listed (see Finding of Fact 2). 

The confusion present in the record results in part from the 
various names under which respondents do business and their contention 
that each company is a separate legal entity. Respondents then reason 
from this contention that, for example, H. L. Sparks & Company of Bush- 
nell sells the hogs purchased to fill orders received by Harry Lee 
Sparks to Midwest Order Buyers which, in turn, sells the hogs to the 
packer-purchasers. Respondents in effect are contending that the vari- 
oug Sparks partnerships are legal entities separate and distinct from the 
individual partners and from each other. Such is not the case generally 
under the law of Illinois. Lehman v. Napier, 101 F.Supp. 313, 314 (S.D. 
Iowa 1951); Gerut v. Poe, 11 F.R.D. 281, 283 (N.D. Ill. 1951); Western 
Mut. Fire Ins. Co. v. Lamson Bros. & Co., 42 F.Supp. 1007 (S.D. Iowa 
1941); Lewis v. West Side Trust & Savings Bank, 377 Ill. 384, 36 N.E. 2d 
573 (1941); 42 Il. Law Rev. 72, 73 (1947). But cf. People v. Zangain, 
301 Il. 299, 133 N.E. 783, 785-86 (1922). Moreover, even though part- 
nerships have been regarded as possessing some of the attributes of 
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separate entities for certain limited purposes such as amenability to suit 
or sanction (cf. United States v. A&P Trucking Company, 358 U.S. 121 


(1958); Evans Bros. Packing Co. v. United States, 203 F.2d 504, 509, (9th 


Cir. 19 53), partnerships have not been recognized under the common 


law as artificial persons in the sense that a corporation is so recognized. 
See e.g., Helvering v. Smith, 90 F.2d 590 (2d Cir. 1937); Randolph Pro- 
ducts Co. v. Merring, 176 F.2d 190 (3d Cir. 1949); Koons v. Kaiser, 91 
F.Supp. 511, 516 (S.D. N.Y. 1950), appeal dismissed, 187 F/2d 1023 (2d 
Cir. 1950), cert. denied, 340 U.S. 942 (1951). In addition, we are not here 
concerned with recognized legal entities composed of the same people but 
carrying on separate businesses. See Nichols & Co. v. Secretary of 
Agriculture, 131 F.2d 651 (1st Cir. 1942), rehearing on other grounds, 
136 F.2d 503 (1st Cir. 1943); McComb v. Aibel, 100 F.Supp, 752 (E.D. 
N.Y. 1951). In fact, even if separate entities could be said |to exist for the 
several Sparks tradenames the composition and operation of the various 
companies would require that such separate legal existence be disregar- 
ded, that is, the facts herein would warrant "piercing the partnership 
veil." Cf. Corn Products Refining Company v. Benson, 232 F.2d 554 (2d 


Cir. 1956); National Labor Relations Board v. E. C. Brown Co., 184 F.2d 
829 (2d Cir. 1950); E. Albrecht & Son, Inc. v. Landy, 114 F.2d 202 (8th 


Cir. 1940); United States v. Milwaukee Refrigerator Transit Co., 142 
Fed. 247 (E.D. Wis. 1905). 
Consequently, we have for consideration a business conducted by 
respondents under five names. It is all one business and respondents, in 
legal effect, do not sell to themselves and buy from themselves. Rather, 
respondent Harry Lee Sparks receives orders from various packers for 
hogs and those hogs are supplied by respondent partners by means of 
2/7 See also section 2(a) of the act (7 U.S.C. 182) which modifies the 


common law to the extent that partnerships thereunder are entities for 
purposes of suit or sanction in addition to the members thereof. Cf. 


United States v. A&P Trucking Company, 358 U.S. 121 (1958). 
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purchases by them at posted stockyards and at numerous country points. 
Respondents as a dealer under the act purchased hogs at three posted 
stockyards in the transactions set forth in the disputed paragraphs of the 
complaint and they may not defeat the Secretary's jurisdiction merely by 
allegedly selling hogs to themselves while operating in an unregistered 
capacity for "resale" to the real or actual purchaser with the invoicing 
being done in the name of the unregistered company. Cf. Leslie W. 
Woerth v. United States, 231 F.2d 822 (8th Cir. 1956). Our inquiry, 
therefore, in connection with the various jurisdictional issues raised by 
respondents is whether each transaction relating to the livestock in ques~ 
tion is subject to the jurisdiction of the Secretary under the act and the 
fact that Midwest invoiced or billed the packer-purchaser or "purchased" 
some of the hogs from the other Sparks companies is immaterial to such 


inquiry. 
Paragraphs IV, V and VI of the complaint allege in part that re- 


spondents sold hogs to packers at false and incorrect weights during the 
period December 1, 1955, through January 31, 1957, in violation of sec- 
tion 312(a) of the act. During the period involved such section read as 
follows: 

"ec. 312. (a) It shall be unlawful for any stockyard owner, 
market agency, Or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connection with 
the receiving, marketing, buying, or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing or handling, in commerce at a stockyard, of livestock." 
In each of the transactions set forth in the disputed paragraphs of 

the complaint, some of the hogs were purchased by respondents as a 
dealer through their employees at a posted stockyard and applied on 
orders received from packers by Harry Lee Sparks at the St. Louis Na- 
tional Stock Yards or were purchased at a posted stockyard to fill such 
orders. Respondents either purchased the hogs at posted stockyards in 
anticipation of subsequent sales to packers or in order to supply hogs they 


| 
had contracted to sell. These hogs, together with others purchased at 
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country buying stations, were applied or appropriated to the order of a 
particular packer-purchaser and the invoice covered the total number of 
hogs sold to and purchased by the packer. The practices complained of 
in each of the transactions alleged in the paragraphs of the complaint in 
issue were in connection with the selling of hogs by a dealer at a posted 
stockyard. In the transactions involved, respondents were engaged in the 
selling of hogs purchased by them at Bushnell, Springfield and Peoria to 
packer-purchasers at a posted stockyard and the alleged false and incor- 
rect weights and invoices were in connection with such selling. The sell- 
ing, as distinguished from the sale, took place at the St. Louis National 
Stock Yards when orders were placed by packers and at the posted stock- 
yards at Bushnell, Springfield or Peoria when hogs were appropriated or 
applied by respondents to such orders. Cf. McCowen v. Dumont, 54 F. 
Supp. 749, 751 (W.D. Mo. 1944). Cf. also Lambur v. Yates, 148 F.2d 137, 
139 (8th Cir. 1945); Nigro v. United States, 117 F.2d 624, 631 (8th Cir. 
1941); In re Tarr, Downs and Company, 8 A.D. 517 (1949). | There was no 
requirement in section 312(a) prior to its amendment that the purchaser 
be physically at the stockyard or that the livestock sold be at the same 
stockyard where the sale is made.2/ Also, it does not appear that title 
passed or delivery was made to the packer-purchasers until the hogs 
were transported to the packing plants. Cf. McCowen v. Dumont, supra, 


at page 751 4 
Respondents further contend that any gain or increase in weight 
of the hogs involved over purchase weights was limited to hogs purchased 


3/7 We are not hereby holding that a sale ona posted stockyard of live- 
Stock which are not then on and never come to:a posted market was with- 
in the purview of the act prior to the recent amendment thereto although 
the statute prior to amendment could possibly be so construed. 


4/ The practices complained of also could be construed to have occurred 
in connection with the "marketing . . . in commerce at a stockyard, of 
livestock." Cf. McComb v. Consolidated Fisheries Co., 75 F.Supp. 798, 
804 (D. Del. 1948), aff'd, 174 F.2d 74 (3d Cir. 1949). But ¢f. Mitchell v. 
Stinson, 217 F.2d 210 (1st Cir. 1954). 
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at country points and that, therefore, jurisdiction is lacking herein. In 
other words, respondents allege that the hogs purchased at posted stockyards 
by them were invoiced to the packer-purchasers at the same weight and 
price as such hogs had been purchased and that the hogs that had been at 
posted stockyards are not involved in the false weights allegedly reflected 
on the invoices submitted to the packers. This contention is not supported 


by the record and, in fact, the evidence indicates otherwise. In any 


event, it is not possible to separate the hogs purchased at posted stock- 
yards from hogs purchased at country points on the invoices submitted to 
respondents’ customers. The invoice in each transaction does not identify 
the source of the hogs covered thereby although the hogs had been pur- 
chased at several points, including a posted stockyard, to fill the order. 
The weight allegedly added in each transaction was to the entire lot of 
hogs and not to a portion only. 
ug 

We now turn to the merits of the charges contained in paragraphs 
IV, V and VI. Evidence in support of the charges contained in paragraphs 
IV and V introduced by complainant was largely based upon respondents’ 
own records. From these records a Department auditor traced all the 
hogs purchased by respondents to the packers to whom they were sold for 
the entire period covered by these paragraphs and the weight of the hogs 
in each transaction was compared at time of purchase with the weight 
listed on the invoice or billing to the packer-purchaser. In making this 
comparison reweigh weights, that is, the results of a later weighing of the 
hogs, were utilized in place of purchase weights whenever reweigh weights 
were shown in respondents’ records. The auditor testified that during his 


5/ It appears that weight was added to hogs purchased by respondents at 
a posted stockyard and sold to a packer in one of the few transactions 
where a copy of the invoice was introduced into evidence. While the 
invoice in question in that transaction dated April 17, 1956, did not 
identify the source of the hogs, from respondents’ other records it seems 
that the 21 and 28 hogs listed thereon had been purchased at the posted 


stockyard at Peoria at a lesser weight than listed on the invoice. 
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audit or investigation he was informed by respondents’ employees that 
there were no records of reweighing other than those he examined and 
that he found none. Among the transactions for which there were no rec- 
ords of reweighing were the instances listed in the complaint and in Find- 
ing of Fact 4. It is significant in this regard that respondents’ accountant 
testified that in the usual course of business scale tickets representing the 


weight of hogs when they leave country points would be sent to respondents’ 


Chapin office. Complainant's audit or examination of respondents’ records 
at Chapin was conducted during the latter part of January and during Feb- 
ruary 1957 and no such scale tickets or other evidence of a reweigh were 
found for the transactions set forth in paragraph IV of the complaint, some 
of which occurred just prior to or during the audit. In almost all instances 
the comparison of weights described above showed a marked increase of 
the weight of the hogs on the invoice as st the purchase |weight. 

In addition to the documentary evidence in support of charges of 
false and incorrect weights, Ischer, manager of respondents’ office at 
Chapin, Illinois, and the person responsible for or in charge of preparing 
invoices or bills to the packer-purchasers, said, in a sworn statement, 
that the weights shown on the invoices "are sometimes reweigh weights 
and sometimes they are the original buy weights and at other times they 
are weights obtained by adding a certain amount to the original buy weights 
so as to take care of shrink .... One such instance occurred on March 7, 
1956 in Billing Hunter Packing Co. for 639 hogs. The buy|weight was 
136,135 lbs. and the invoice to Hunter showed 137,950 lbs. or a difference 
of 1,185 Ibs. Some of these Hogs were reweighed while weight was added 
to others when making the invoice. The off truck weight at E. St. Louis 
was 133,665 lbs...." This statement was read over the telephone to re- 
spondent Harry Lee Sparks before his employee signed it. While there is 
much confusion and conflict in the record with respect to the circumstances 
surrounding the preparation and signing of the sworn statement, it is sig- 
nificant that Ischer did not directly deny the truth of the statement, that is, 
the facts set forth therein, or that he orally made the statement with re- 
spect to adding weight to take care of shrink when he testified at the oral 
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hearing and Harry Lee Sparks failed to testify herein. Cf. Interstate 
Circuit v. United States, 306 U.S. 208, 225-27 (1939); Bilokumsky v. Tor, 
263 U.S. 149, 154 (1923); Montgomery Ward & Co. v. National Labor Re- 
lations Board, 107 F.2d 555, 560 (7th Cir. 1939). See also 2 Wigmore, 
Evidence Sec. 289 (3d ed. 1940). Also, complainant's employee who pre- 
pared the statement for Ischer's signature testified that Ischer read it and 
that it was read to Harry Lee Sparks over the telephone before Ischer 
signed it. It does not seem likely to us that Ischer would sign a sworn 
statement without first reading it and conferring with his employer. 
Moreover, Ischer's sworn statement appears to be corroborated by re- 
spondents’ records. Reweigh weights were found therein for many of the 
transactions covered by complainant's audit and no reweigh weights were 
shown thereon for other transactions, including those set forth in the com- 
plaint, although the invoice weights represented an increase over the 
original buy weights. 

Respondents contend that the tabulations or summaries prepared 
by an auditor employed by complainant from material in respondents’ 
records should not have been received in evidence in this proceeding be- 
cause the records upon which they were based were not introduced into 
evidence or brought into the hearing room, citing Berthold-Jennings Lum- 
ber Co. v. St. Louis LM. &S. Ry. Co., 80 F.2d 32 (8th Cir. 1935),cert. 


denied, 297 U.S. 715 (1936).© Summaries of voluminous records may be 


introduced into evidence and most courts require as a condition of such 
admission that the mass of data shall, if the occasion seems to require it, 


be placed at hand in court or at least be made accessible to the opposing 


party. See e.g., Board of County Commissioners of Wyandotte County, 
Kansas v. William J. Howard, Inc., 230 F.2d 561, 564 (10th Cir. 1956), cert. 


denied, 351 U.S. 926 (1956); Gross v. United States, 201 F.2d 780 (9th Cir. 


6/7 The Berthold case is clearly distinguishable from the facts involved 
herein in that the summary in that case was of records of a person other 
than the party contesting its admission and the records were not otherwise 
available to such party. Cf. also Greenbaum v. United States, 80 F.2d 113 


(9th Cir. 1935); Wilkes v. United States, 80 F.2d 285 (9th Cir. 1939). 
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1953); Yoffe v. United States, 153 F.2d 570 (1st Cir. 1946); Augustine v. 
Bowles, 149 F.2d 93 (9th Cir. 1945). See also 4 Wigmore, Evidence Sec. 
1230 (3d ed. 1940). Similarly, summaries are admissible in administra- 


tive proceedings. See e.g., Chicago Board of Trade v. United States, 223 
F.2d 348, 354 (D.C. Cir. 1955); Willapoint Oysters, Inc. v. Ewing, 174 
F.2d 676 (9th Cir. 1949), cert. denied, 338 U.S. 860 (1949); In re Harry C. 
Daniels, d/b/a Harry C. Daniels and Co., 12 A.D. 1113, 1120-21 (1953); 
In re Harry C. Daniels, d/b/a Harry C. Daniels and Co., 14 A.D. 903, 
921-22 (1955), aff'd, 242 F.2d 39 (7th Cir. 1957). Moreover, the greater 
flexibility of such proceedings lends itself to such a method of proof. See 
Chicago Board of Trade v. United States, supra. 
Respondents’ books and records located at Chapin, Illinois, were 
examined by accountants employed by complainant who made copies of 
some of respondents’ records or summaries therefrom. The records 
themselves never left respondents’ office at Chapin and at all times 
were in respondents’ possession and control. Approximately a week prior 
to the hearing, counsel for complainant supplied counsel for respondents 
with a copy of complainant's exhibit 1, except for one page thereof, which 
constitutes the basic data copied or summarized by complainant's audi- 
tors from respondents’ records. The records which were reflected by 
exhibit 1 and exhibit 2, which was constructed from the material con- 
tained in the former exhibit, were in respondents’ possession and control, 


that is, the mass of data was always accessible to respondents and they 


were given notice that complainant would refer to or introduce into evi- 
dence summaries thereof. Under these conditions the summaries in 
issue and the oral testimony with respect thereto were clearly admissible 
in evidence. Cf. New Amsterdam Cas. Co. v. W. D. Felder & Co., Inc., 
214 F.2d 823, 828-29 (5th Cir. 1954); Stevens v. United States, 206 F.2d 
64, 66 (6th Cir. 1953); Gross v. United States, supra; Augustine v. Bowles, 
supra. 
The same cannot be said with respect to respondents’ exhibits 4 
through 12 and the oral testimony of Joseph H. Gilby, respondents’ 
accountant located at Chicago, Dlinois, in connection therewith. Such 
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exhibits and much of the oral testimony were introduced into evidence 
over complainant's objections. Respondents’ exhibits 4 through 12 are 
allegedly summaries made from respondents’ records at Chapin. In 
addition, Gilby testified as to what those records contained. Yet the rec- 
ords were not inthe hearing room or accessible to complainant. We are 
not here concerned with questions of "mutuality of obligation" for ex- 
ample, but, rather, fairness to the parties and the ability of the parties 
to cross-examine each other's witnesses. The audit or examination by 
complainant's employees of respondents’ records at Chapin was conduc - 
ted approximately 27 months prior to the oral hearing herein. As stated 
above, much of Gilby's testimony and respondents’ exhibits in issue 
were claimed to be based on respondents' records. But respondents did 
not make their records available to complainant for purposes of cross- 
examination and complainant could not be expected to be in a position to 
controvert such testimony, in the absence of respondents’ records, on 
the basis of an examination of such records which had taken place 27 
months earlier. Complainant's evidence was that respondents had no re- 
weigh records for the hogs and respondents claim that they did. It was 
respondents’ burden to produce the reweigh records in support of their 
exhibits and testimony. Respondents' exhibits 4 through 12 and Gilby's 
testimony with respect thereto appear to be hearsay and incompetent in 
a court proceeding. Berthold-Jennings Lumber Co. v. St. Louis I.M. & S. 
Ry. Co., supra; In re Bell Tone Records, Inc., 91 F.Supp. 642, 644 (D. 
N.J. 1950). Cf. Wilkes v. United States, 80 F.2d 285 (9th Cir. 1935); 
Greenbaum v. United States, 80 F.2d 113 (9th Cir. 1935). In any event, 
in the absence of reweigh records either offered in evidence or produced 
for complainant's examination at the hearing, there is little or no proba- 
tive value to the exhibits and the testimony in connection therewith. 

Furthermore, respondents' exhibits 4 through 12 were prepared 
by unnamed persons in Chapin and sent to Gilby in Chicago. He testified 
that such exhibits were prepared under his supervision, but his apparent 
unfamiliarity with them indicates that he was probably not qualified to 
testify with respect thereto. In addition, respondents’ attempt to establish 
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by means of their exhibits 4 through 12 that the average gain in weight 
per hog is not as great as stated in the complaint is defective in that the 
purchase weights and sale weights in the record are for the same hogs 
and it is not necessary to consider the total purchase weights of all hogs 


purchased by respondents on the same day at the country aie points 


to ascertain the gain or increase in weight of the hogs app ied on the 
sales involved. 
Additional infirmities are also present in Gilby's testimony. He 
testified at great length with respect to the transactions set forth in para- 
graphs IV, V and VI of the complaint. Yet, Gilby had no personal knowl- 
edge of the facts. Rather, for example, he could only testify that re- 
spondents or their employees told or informed him that the weights listed 
on the pertinent invoices represented the weight of the hogs involved on 
being reweighed prior to shipment to packers. Gilby'’s testimony was 
hearsay and can be described generally as being based on |what he was 
told was the case and not necessarily on what was the case. There is no 
indication that this witness or his firm conducted an audit jof respondents’ 
business or any clear showing how he did or could determine the truth or 
falsity of what he was told. Furthermore, Gilby's understanding of re- 
spondents'’ procedure with respect to scale tickets representing the re- 
weigh of hogs is contradicted by one of respondents' employees. Gilby 
testified that such scale tickets are sent to respondents’ Chapin office. 
Edgar McNay, manager of respondents' Quincy point, testified that the 
scale tickets of reweighs at Quincy are retained there. The hearing ex- 
aminer who was in the position to observe the demeanor of Gilby placed 
little or no credence on the testimony of this witness. See, e.g., Great 
Western Food Distributors v. Brannan, 201 F.2d 476, 479 (7th Cir. 1953), 
cert, denied, 345 U.S. 997 (1953); Ohio Associated Tel. Co. v. National 
Labor Relations Board, 192 F.2d 664, 668 (6th Cir. 1951).| We are in 
agreement therewith. 
It is concluded, therefore, that in 46 separate transactions during 
the period December 1, 1955, through January 31, 1957, respondents, in 
connection with the selling of hogs at posted stockyards together with 
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hogs purchased by them at country points to various packers, sold such 
hogs at false and incorrect weights which were in excess of the true and 
correct weights. This clearly constitutes an unfair and deceptive prac- 
tice in wilful violation of section 312(a) of the act (7 U.S.C. 213(a)). Also, 
the issuance of invoices showing false and incorrect weights to packers 
subject to the provisions of the act, copies of which were made a part of 
the accounts and records of such packers, constitutes a wilful violation 
of section 312(a) of the act, section 201.55 of the regulations issued 
thereunder (9 CFR 201.55) and section 402 of the act (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, "An act to create a Fed- 


eral Trade Commission. to define its powers and duties, and for other 
purposes” (15 U.S.C. 50). The fact that the physical act of invoicing was 


not done at a posted stockyard is immaterial. 

Paragraph VI of the complaint is concerned with seven of the 
transactions set forth in paragraphs IV and V thereof which we have 
discussed above. It appears that Heil Packing Company and Hunter 
Packing Company, two of the packer-purchasers, required scale tickets 
in support of the weight listed on the invoices submitted to them in con- 
nection with the hogs they purchased from respondents. Paragraph VI 
alleges, in part, that false and fictitious scale tickets were sent to these 
two packers in the transactions listed therein :n that the hogs involved 
were not weighed in connection with the printing of the scale tickets. It 
is further alleged that the scale tickets were printed by respondents ona 
scale owned by them at Chapin, linois, although the hogs had not been 
purchased or shipped from Chapin and that no hogs were on the scale 
when the tickets were printed. 

The printing of the scale tickets involved at Chapin is not now 
disputed. Respondents denied the allegations of the complaint on this 
point in their answer, but after testimony clearly showed that the scale 
tickets were printed on the Chapin scales and that such scales would not 
hold as many hogs as some of the tickets indicated had been weighed in 
one draft, there was no further denial. Rather, respondents now contend 
that these scale tickets were only summaries of many drafts that had 
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been weighed elsewhere. Again, no record evidence was offered to sup- 
port such contention, and of respondents’ two witnesses who testified 
with respect to the scale tickets, one did not know who printed the tic- 
kets, and the other denied responsibility for printing them. | The latter 
witness even said he did not know why the packers asked for scale tickets. 

Respondents’ explanation of the scale tickets in issue is implausi- 
ble especially in view of our conclusions above that the invoices in the 
seven transactions involved showed false and incorrect weights. The 
two packer-purchasers obviously demanded scale tickets ta support the 
total weights listed on the invoices or billings to them. Their payments 
to respondents were based on such weights. Respondents made fictitious 
scale tickets to support the false and incorrect weights set |forth on the 
invoices. It is significant that respondents did not offer their explana- 
tion of the fictitious scale tickets in their answer, but denied that such 
tickets were fictitious. It was only after complainant clearly established 
that the questioned scale tickets were printed on respondents" scale at 
Chapin that respondents’ explanation was forthcoming. The printing of 
false and fictitious scale tickets and the issuance of such false and fic- 
titious tickets to packers subject to the provisions of the act, copies of 
which were made a part of the accounts and records of such packers, in 
the seven transactions involved herein constitute wilful violations of 
section 312(a) of the act, section 201.55 of the regulations issued there- 
under, and section 402 of the act in the same manner as found above in 
connection with the invoices issued to the packers. 

m 

The other transactions enumerated in the complaint and remain- 

ing in this proceeding occurred wholly on a posted stockyard and no 


question or issue of jurisdiction is present with respect thereto. First, 
the record clearly indicates that respondents, at the St. Louis National 
Stock Yards, substituted hogs which had not been weighed for hogs in 
drafts which had been weighed, and billed the purchasers on the basis of 
the weights obtained prior to the substitution. Complainant's employees 
testified with respect to observations they made on four different dates 
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at the stockyard during which such substitutions took place and respond- 
ents do not really contest this evidence. (See Finding of Fact 10) Such 


substitution of hogs constitutes an unfair and deceptive practice in wilful 


violation of section 312(a) of the act. 

The record also demonstrates that in four transactions respond- 
ents made alterations on copies of scale tickets retained in their records 
by changing the number of head of livestock listed thereon and used such 
altered scale tickets as a basis for billing the purchasers of the hogs. 
(See Finding of Fact 7.) For example, in one of the transactions the 
scale ticket retained in the records of the stockyard company shows the 
weighing of 144 hogs at a total weight of 20,860 pounds while on respond- 
ents' copy of this scale ticket the head count was changed from 144 to 138 
at the same total weight of 20,860 pounds. Respondents’ invoice to the 
purchaser of these hogs shows that the hogs were billed to such porchaser 
on the basis of the altered head count of 138 and the original weight. 

The only evidence offered by respondents with respect to the 
transactions in issue was the testimony of Joseph H. Gilby. He testified 
that he made an investigation of these transactions and that the entries 
changing the head count on the copies of the scale tickets retained in re- 
spondents’ records were made pursuant to instructions of employees of 
the stockyard company. Gilby stated that he had ascertained from Harry 
Sparks and various employees of respondents that the changes were 
made at the direction of the stockyard weighmaster and that there was a 
note in respondents’ records to this effect. None of respondents’ em- 
ployees were called as witnesses in this regard although the hearing was 
held at St. Louis, and the record entries referred to by Gilby were not 
offered in evidence. Also, Gilby had no personal knowledge of these 
transactions, could not identify any employee of the stockyard company 
who might have given the instructions, did not discuss these transactions 
with any of the personnel of the stockyard company, did not know the 


7/ It is not readily seen, however, how the purchasers were injured by 
the change of head count in two of ‘the four transactions involved. (See 
Finding of Fact 7(c) and (d).) 
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names of the weighers involved and could not even identify the employees 
of respondents with whom he discussed these transactions. Gilby's ex- 
planation is also contrary to the practice at the stockyard whereby a 


weighmaster who alters or directs the alteration of a copy ih a scale 


cket. It is 
concluded that Gilby's testimony is lacking in probative value. 


ticket makes a corresponding change on the original scale ti 


In addition, in six other transactions in connection with sales of 
hogs at the St. Louis National Stock Yards respondents made entries on 
copies of scale tickets retained in their records which were different 
from, or in addition to, the original entries appearing on such scale 
tickets. On each of the copies of the scale tickets retained in respond- 
ents' records, entries were made representing that certain numbers of 
hogs had been weighed at stated weights. Such entries were not found on 
the stockyard company's copy of the corresponding scale ticket and 
there was no weighing transaction at the stockyard to support any of 
these entries. Also, in each of these transactions respondents sold hogs 
to a purchaser and billed the purchaser on the basis of the entries made 
by respondents on the copy of the scale ticket retained in their records. 
(See Finding of Fact 9.) 

Again, the only oral evidence offered by respondents in connec- 
tion with the six transactions in issue was the testimony of Gilby. It is 
apparent from his testimony that Gilby had no personal knowledge of 
these transactions and that such testimony is vague and contradictory 
and also lacking in probative value. 

The changing of head counts shown on scale tickets and the billing 
of purchasers on the basis of the altered head counts and original 
weights, and the making of entries on scale tickets falsely representing 
that hogs had been weighed at certain weights and the billing of purchas- 
ers upon the basis of such entries are unfair and deceptive practices in 
wilful violation of section 312(a) of the act. Moreover, respondents had 
been ordered to cease and desist from the altering of head|/counts and 
billing on the basis of such changed number of livestock in our order of 


October 15, 1951, In re H. L. Sparks and Rex Wanda Sparks, d/b/a H. L. 
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Sparks and Company, 10 A.D. 1324 (1951). In addition, respondents' 
failure to keep accounts, records, and memoranda which fully and cor- 
rectly disclose the true nature of all transactions involved in respond- 
ents’ business and the making of false entries by respondents on accounts, 
records and memoranda kept by them constitute serious violations of 
section 401 of the act (7 U.S.C. 221) and section 402 thereof which makes 
applicable Section 10 of the Federal Trade Commission Act (15 U.S.C. 
50). Respondents contend that the act contains no prohibition against add- 
ing written material on scale tickets retained by a dealer. Such a prac- 
tice is clearly prohibited where the entry is false or unsupported by any 
weighing transaction. 
IV 

Respondents contend that the evidence in this proceeding based 
upon matters in respondents’ records at Chapin, Illinois, was illegally 
obtained. G. H. Hopper, complainant's District Supervisor at Chicago, 
Illinois, by letter dated December 17, 1956, requested Harry Lee Sparks 


to give M. C. Smith, complainant's employee at Chicago, access at 


Chapin to "all of your books and records from stockyards, coming under 
the Packers and Stockyards Act, and all other markets or country points, 
where you operate as a buyer of livestock." In this letter, Hopper: stated 
that Smith was auditing, in part, the books and records of the Sparks 
firms at the posted stockyards at Peoria and Bushnell and could not 
complete such audit because of respondents' failure to make available 
respondents’ records from country points. This matter was referred by 
respondents to Gilby who, ina letter dated January 14, 1957, agreed 
voluntarily to ‘make such records available to complainant's auditor. 
This clearly does not constitute illegal search and seizure. Moreover, 
respondents’ records located at Chapin included records of respondents' 
operation at posted stockyards and, as indicated by Hopper's letter of 
December 17, 1956, audit of respondents’ trading at Bushnell and 

Peoria could not be completed without reference to the records main- 
tained at Chapin. For example, the disposition of hogs purchased by re- 
spondents at the posted stockyards at Bushnell, Peoria and Springfield 
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could not be determined by respondents’ records at such yards. Resale 
records were maintained or kept at Chapin as well as the financial rec- 
ords of respondents’ operations at such posted stockyards.| Complainant 
clearly had a legal right to inspect respondents’ records at Chapin. 
Leslie W. Woerth v. United States, supra. 

Respondents also contend that no sanction can be invoked against 
them because Section 9(b) of the Administrative Procedure) Act (5 U.S.C. 
1008(b)) was not complied with prior to the institution of this proceeding. 
Section 9(b) states, in part, that there shall be no withdrawal, suspension, 
etc., of any "license" except in cases of "willfulness" unless prior to the 
institution of an administrative proceeding an opportunity is accorded to 
demonstrate or achieve compliance. Respondents’ acts were knowingly 
and intentionally done and were wilful for the purposes of section 9(b).2/ 
See, e.g., Mercado v. Brannan, 173 F.2d 554, 555 (1st Cir.| 1949), cert. 
denied, 338 U.S. 820 (1949); In re Benedict K. Goodman, 18 A.D. 1121, 
1128 (1959). See also United States v. Illinois Central Railroad Company, 
303 U.S. 239, 243-44 (1938). 

We now address ourselves to the sanction. Of course respondents 
should be ordered to cease and desist from the unlawful practices found 
herein and to keep accounts, records and memoranda which fully and 
correctly disclose all transactions involved in their business. Too, in 
view of the number and gravity of the violations and of the existence of 
the prior proceeding referred to in Finding of Fact 8, we think respond- 
ents should be suspended as registrants under the act for six months. 
Since, however, such a suspension would now have a broader coverage 
than would have been the case at the times of the violations due to ex- 
pansion of the act's jurisdiction since the complaint was filed, the sus- 
pension should be limited to the act's reach when the violations occurred. 


87 Section 403 of the act (7 U.S.C. 223) reads as foliows:| “When constru- 
ing and enforcing the provisions of this Act,the Act, omission, or failure of any 
agent, officer, or other person acting for or employed by any packer, 
stockyard owner, market agency, or dealer, within the scope of his em- 
ployment or office, shall in every case also be deemed the act, omission, 
or failure of such packer, stockyard owner, market agency, or dealer, 
as well as that of such agent, officer, or other person." 
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Order 
Respondents shall cease and desist from: 
Selling hogs at false weights; 
Using any false scale ticket as a basis of settlement for 
hogs sold; 
Altering any scale ticket or copy thereof issued by a 
posted stockyard; 
Using any scale ticket to indicate the weights ofa -. 
lot of hogs after any substitution of any hog after the 
draft was weighed; and 
Causing false entries in their awn accounts, records, or 
memoranda, or in those of any other person or firm 
subject to the provisions of the act. 
Respondents shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in their business. 
Respondents are suspended as registrants under the act for a 
period of six months but such suspension shall apply only to activities 
subject to the jurisdiction of the act prior to amendment of the act 
September 2, 1958 (72 Stat. 1749). 
Except as to suspension, this order shall become effective on the 


6th day after its date. The suspension of respondents as registrants shall 
become effective on the 30th day after the date of this order. 


Done at Washington, D. C. 
July 29, 1960 


Thomas J. Flavin 
Judicial Officer 


PETITION PURSUANT TO SECTION 202.21(a)(3) 
OF THE RULES OF PRACTICE 


Comes now the Sparks respondents in the above-entitled matter 
and pursuant to Section 202.21(a)(3) of the Rules of Practice petition the 
Secretary of Agriculture to rehear the above-entitled matter or, in the 
alternative, that respondents be afforded an opportunity to reargue this 
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matter, and, that in any event, the Secretary reconsider the order here- 
tofore entered herein, for the reasons and on the ground hereinafter set 
forth and urged. Respondents also request oral argument hereon. 

1. Finding of Fact 3 on page 4 of the Decision and Order, and the 
recitals and findings of page 3, paragraphs 1 and 2 on page 3 of the Deci- 
sion and Order are erroneous. No "purchase orders" were in fact re- 
ceived for the reason that the respondents are not "order buyers." It is 
assumed that the Decision in using this phrase, refers to sales by certain 
of respondent entities to the packers. As to these sales, rather than 
“purchase orders," the fact is that each of the respondent entities, inde- 
pendent of each other, made sales to various packers. Thus, sales were 
made by H. L. Sparks and Co. of Peoria, H. L. Sparks and Co. of Bush- 
nell, and by Midwest Order Buyers to various packers, each independent 
of the other. There was neither tie-in nor connection between the sales 
made by each of these independent entities to the respective packer- 
purchasers. 

It is true that H. L. Sparks, as an individual, received orders 
which resulted in sales by each of these independent entities, and it is 
also true that Sparks of Peoria and Sparks of Bushnell made sales to 
packers in response to orders received by them directly from the packer- 
purchaser which did not either originate with, or pass through, H. L. 
Sparks, individually. 

It is to be noted that, insofar as Midwest or country hogs is con- 
cerned, packer-purchasers in placing orders with H. L. Sparks specified 
country hogs, and country hogs were in fact shipped to fill these orders. 
Thus, the identity of hogs was established at the time of purchase, and 
this identity was maintained throughout. There was no commingling of 
country hogs with hogs from posted yards, either in purchase or sale. 

To the extent that the Decision and Order rely upon any theory of com- 
mingling, or on any fact relating to commingling, the Decision is in error. 

Finding of Fact 3 on page 4 of the Decision and Order is erroneous 
in several significant aspects. Thus, H. L. Sparks as an individual, did 


more than receive "orders for hogs from packers." He also solicited 
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sales and in making these sales, the purchasers not only knew the origin 
of the hogs which had been purchased, but also specified whether they, 
the purchasers, wanted country hogs or posted yard hogs. 

This Finding is further erroneous in that it assumes that H. L. 
Sparks individually made all sales of hogs. That is not the case. Sales 
were made by the! various posted yard independent entities to various 
packer-purchasers. The record is clear as to this point. 

Payment for these sales, contrary to the Finding, wasnot made to 
a bank account kept by H. L. Sparks & Company, but instead, was made to 
Midwest, for deposit in its own bank account, in a bank in National Stock 
Yards, Illinois. The reason for this banking arrangement was made 
clear. It was deemed to be a prudent business practice not to keep large 
sums of money on deposit in a small country bank. This was the reason, 
and none other. Nevertheless, the Decision and Order proceeds on the 
premise that the banking arrangement was purposed to further some 
sinister scheme, 'violative of the statute. This is error. 

2. The Findings in which the Decision and Order overlook the fact 
that the various Sparks businesses were in fact independent entities and the 


responsibility lodged with the "respondents" indiscriminately throughout 


the Decision and Order, are clearly erroneous. The Sparks entities were 
not organized and conducted for any purpose other than legitimately to 
conduct the business of buying and selling livestock. 

The history of these partnerships attest to the truth of the fact. 
Originally, the partnership consisted of persons other than Rex Wanda 
Sparks and Harry L. Sparks. Rex Wanda Sparks was a latecomer, and 
her inclusion as a partner stems from the death or disability of the part- 
ners whom she succeeded. Circumstances, wholly unconnected with the 
marketing of livestock, led to her inclusion as a partner. That and noth- 
ing else. The Decision and Order, however, ascribe the organization of 
the partnership to a plan by which the statute and rules and regulations 
might be avoided. This, as stated, is error. 

3. The Findings of Fact relating to the alleged sale of hogs at 
weights "in excess of the true and correct weights" are clearly 
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erroneous, and stem from the incomplete investigation upon which the 
allegations are based, the erroneous conclusions drawn therefrom, and 
a failure to comprehend and understand the true nature of the transac- 
tions involved. The truth is, respondents did not sell hogs to various 
purchasers at false and incorrect weights, in excess of the true and 
correct weights in the transactions recited, or in any transactions. In 
each of the transactions in which this violation is alleged, shipments 
were made up of hogs purchased by Midwest Order Buyers from Bushnell, 
Peoria, or Springfield and by Midwest Order Buyers at its various coun- 
try buying stations. 

The reason the hogs involved were thus purchased by Midwest 
was that such were necessary to fill the order represented in the sale. 
Any and all hogs purchased were shipped in separate trucks, direct to 
the purchasers, and were billed by Midwest at the same price and same 
weight charged Midwest by their respective sellers, the posted market 
points. The fact is, that these posted markets could not dispose directly 
of all of their purchases on their respective markets. These sales were 
invoiced on the reweigh scale tickets of the posted markets) The state- 


ment in the Decision and Order to the contrary is incorrect. 


The payments by the packers for their hogs were made to Mid- 
west and, as a rule, went directly to Chapin, and only on occasion to 
National Stock Yards for deposit in the Midwest bank account at the Na- 
tional Stock Yards Bank. 

Aside from the errors already assigned in other pleadings in re- 
spect of Finding 4, there is this final and fundamental error - which 
appears in the penultimate sentence of the finding that "The weight fig- 
ures shown on each bill or invoice was not based upon any reweighing 
of the hogs." The fact is to the contrary. 

The foregoing discussion, and the tables appearing on pages 14, 
15, 16 and 17 of Respondents' Brief filed herein on September 8, 1959, 
show that except where the purchase weight was used as a/sales weight, 
a practice which is legal and legitimate, all hogs were in fact reweighed 
before the sale was invoiced. Respondents’ Exhibits 4 through 12 detail 
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in detail each of the transactions involved, detail in detail each weighing 


and reweighing, and note the correct resultant balances. To say that 
these hogs have not been reweighed flies in the face of the clear and un- 
controverted physical facts. 

These tables and the analyses also show numerous summaries of 
the actual scale tickets, that these are summaries for the reason that 
every shipment represents an aggregate of numerous original reweigh 
scale tickets. Thus, the 579 invoices cited on Complainant's Exhibit 
No. 1, for the purchase weight scale tickets were used as the weight 
shipped in billing to purchasers, were based on 23,200 individual scale 
tickets. (See Respondents’ brief, September 8, 1959, pp. 8-9) 

The number of scale tickets involved in the transactions alleged 
in paragraph IV of the complaint is shown in the following table: 
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Initials S, P, and B used above refer to Springfield, [inois, 
Peoria, Illinois and Bushnell, [linois. These are the posted markets 
from which Midwest purchased the hogs shown and shipped them on the 
sale shown at the same weight and value Midwest was charged. If there 
was any loss or gain on the transaction it was stood by Springfield, 
Peoria, or Bushnell. When was a company ever prohibited from buying 
from another? All transactions are regular and at arms length. Mid- 
west gained nothing on the transaction but did have an order for the hogs 
that were bought. 

It is correct to say that every weight shown on the above state- 


r 


ment, whether from a posted market or a country point, is represented 
by a reweigh scale ticket. Every invoice shows the summary of the 
original reweigh scale tickets. The foregoing table shows, for example, 
that the first item appearing therein required seven reweighs to arrive 
at the weight of 167 hogs from posted markets and fourteen scale tickets 
to handle the 321 hogs from the country places. These resulted in seven 
summary tickets to arrive at the items on the invoice. The table gives 
the same statistics for each invoice appearing on the statement. 
Respondent asserts that an actual scale ticket was made in each 
instance of a shipment. How else could a summarization be made if not 
from actual tickets? How coulda summary show "added weight" when 
it agrees with the summation of the actual tickets? 
The distribution or work book maintained at Chapin, Illinois, was 
only a memorandum book and all items were not recorded |therein. As- 
sembling of sales was made on separate sheets for each day and from it 
invoices were made and invoice weight totals posted in the distribution 
or work book. This fact has been overlooked by both the Examiner and 
the Judicial Officer. 
As indicated, all the transactions alleged in paragraph IV of the 
Complaint and paragraph 4 of the Decision and Order, required that 
23,200 scale tickets be summarized. These figures include those listed 


in the foregoing table. This focuses attention on the fundamental fault 
in the Decision and Order, that that which in fact is involved here is a 


112 
summarization of original reweigh scale tickets. This failure on the 
part of the complainant shows a fundamental failure to understand and 


comprehend the nature of the problem. It follows, therefore, that the 
Decision and Order is likewise tainted and in error. 
The glaring and foundering error in the Decision and Order is 


found on page 19, where it is said: 

"| |. itis not necessary to consider the total purchase weights 

of all hogs purchased by respondents on the same day at the 

country buying points to ascertain the gain or increase in weight 
of the hogs applied on the sale involved... ." 

This is precisely what respondents do not assert. 

Moreover, the Decision and Order cites neither authority nor 
argument to sustain this position. In fact, there are none. 

What respondents asserted, and continue to assert is this - that 
all the hogs in the drafts from which hogs were taken to make up a ship- 
ment, must be considered in order to ascertain the gain or increase in 
weight of the hogs applied on the sales involved. See Respondent's Ex- 
ceptions, pp. 23-25. 

The following example, which is illustrative, proves this assertion: 

Purchase Sales Complainant's Actual Complainant's 
Head Pounds | Pounds Record Gain Gain 


Average Average Average 
Weight Weight Weight 


250 200% 50,000 200# 50,000 
100 200# 20,000 200# 20,000 202% 20,200 
150 200% 30,000 198.7# 29,800 Per Hog 2. 


100 200# 20,000 202# 20,200 200# 20,200 200 
200# 10,000 192# 9,600 Per Hog 2. 


200# 5,000 202# 5,050 _202# 5,050 50 
200# 5,000 182# 4,550 Per Hog 2. 


200# 5,000 202# 5,050 202# 5,050 50 500 
Per Hog 2. 20 


The last 25 hogs are the only hogs appearing on an invoice listed by the 
"Notice of Inquiry". 
250 200# 50,000 50,500 500 500 
2. 
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4. Finding of Fact 5 and the discussion thereof in the Decision and 
Order, are erroneous in several respects. First, respondent did not fur- 
nish the packers involved with "scale tickets in support of the weight fig- 
ures shown on the invoices. . ." as stated. What was given was summari- 
zations of the original scale tickets. Analysis of this abil gives 
the following information: 


Weight 

shown on 
Number Scale 

Scale No. of Reweigh Tickets and 
Tickets Date Hogs_' _ Invoice Invoices 


1 9/ 7/56 169,700 
3 3/ 7/56 137,950 
3 8/13/56 139,750 
3 8/22/56 143,955 
2 
2 
1 


8/29/56 165,920 
9/ 6/56 196,670 
10/19/56 81,400 


From this analysis and respondents' Exhibits 5 and 10, it will be 
found that the scale tickets referred to as being given the packers were 
not the original reweigh tickets but were a summary of such. The packers 
receiving these tickets knew they were summaries which covered the 
shipments represented in the invoices. The summary is the totalization 
of the original scale tickets. It was not practical to assemble the actual 
tickets to go along with the invoice. In some cases it would be a week be- 
fore such tickets would arrive in Chapin. If the scale tickets in question 
had been marked as "summarization of weights", which they were, there 
could have been no criticism. It wasnot necessary tostamp the total by 
scale stamp. At present a summary of scale tickets is provided and used 
- by consent of the U.S.D.A. There being nothing wrong with this proced- 
ure, what is seriously wrong with what was done previously ? 

The genuine nature of this transaction is revealed in the following 
table: 


11h 
Buy 


Number Weight Correct 
Invoice Head Invoice Shown on Buy 
Date _ Sold Weight Exhibit 10 Weight 
9/9/56 144 169,700 
Average Weight 228.09 


Make-up of Sale- 
Purchased at 


Peoria 119 27,140 27,140 27,140 
Average Weight 228.07 228.07 228.07 


Decatur 101 22,690 22,380 22,380 
Average Weight 224.65 221.58 221.58 


Jacksonville | 16 3,400 3,425 3,425 
Average Weight 212.50 214.06 214.06 


Centralia 9,000 9,090 9,090 
Average Weight 230.77 233.08 233.08 


Rushville 29,550 29,210 29,210 
Average Weight 227.31 224.69 224.69 


Rushville 29,660 29,250 29,250 
Average Weight 228.15 225.00 225.00 


Rushville 16 3,700 3,720 3,720 


Average Weight | 231.25 232.50 232.50 


The following two items represent only part of a purchase at each 
of these points. See below* for balances shipped on other invoices 
and total of purchases in cash lots. 


Chapin 3 ' 67 15,365 15,115 15,222 
Average Weight | 229.32 225.60 227.19 Correct 


Quincy : 126 29,195 28,870 29,070 
Average Weight  —_ 231.71 229.13 230.71 Correct 
Total 625 142,560 141,060 141,407 


Average Weight §_ 227.30 225.70 226.25 Correct 
Total | 144 169,700 168,200 168,547 


Average Weight 228.09 226.07 226.54 Correct 


Total 


*Shipped Other Points— 


Chapin 51 10,235 10,128 
Average Weight | 200.69 198.59 Correct 


Quincy | 164 35,845 35,645 
Average Weight 218.57 217.35 Correct 


*Total of Lots- 


Chapin 25,350 25,350 
Average Weight 214.83 214.83 Correct 


incy 64,715 64,715 
Average Weight | 223.15° 223.15 Correct 
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The foregoing table shows that for every shipment there was a re- 
weigh scale ticket made and counting the items shown on Respondent's 
Exhibit 10 there would have been at least eleven scale tickets to be as- 
sembled at Chapin on a daily assembly sheet or record to arrive at the 
total reweigh weight used on the invoice. These tickets are sometimes 
assembled by average weight of hogs and sometimes by character of hog. 
In other words there is a summary "ticket" for each item on/an invoice. 

As to the shipment of 744 hogs in question a further six summari- 
zation was made and entered on a scale ticket form, the total printed on 
the Chapin scale and then attached to the invoice when forwarded to the 
packer, buyer. The ticket should have been marked "Summary Ticket" 
but since such tickets are very rarely asked for by the packer the follow- 
ing of a detail such as a printed summary ticket was not thought necessary. 
Printed summary tickets are now in use. No weights are stamped by a 
scale stamp on any summary scale ticket. No scale ticket ig stamped un- 
less made at the time the live stock is on the scale. 

5. The Decision and Order in respect of the head count violations 
(paragraphs 6, 7(a), (b) and (c));is clearly contrary to the evidence. The 
record as to those practices is discussed at length on pages 11-13 of Re- 
spondents' Exceptions. Any finding of fault with what was done, can be 
based only on a naive understanding of existing and accepted] marketing 
practices. Again, it is asked that these be reviewed in the cold light of 
motivation - and such a view must compel the conclusion that there was 
in fact no violation, much less an actionable violation. 

6. Finding No. 8 is erroneous for the reason it misconstrues the 
order entered in P & S Docket No. 1999. The facts therein arenot in any 
way comparable or similar to those involved here. Thus, it| appears that 
in P & S Docket No. 1999, the total number of hogs received) by the 
packer purchaser was unchanged. The only change involved] was in the 
number of hogs rejected on each ticket. Moreover, it was specifically 
found that the alleged violations in P & S Docket No. 1999 were not wilful. 

7. Finding 9 is erroneous for the reason that the Decision and 
Order relies on the mere allegation to support the finding of fault. 
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Significantly, no government witness rebutted the testimony of the witness 


Gilby that the hogs involved in Findings 9(a) (c) and (d) were taken off at 
the direction of the Bureau of Animal Industry as being unfit for movement 
in interstate commerce. Nor did a government witness challenge the tes- 
timony of the witness Gilby as to the incident found as fact in Findings 9(b), 
(e) and (f). The testimony of witness Gilby was simple and direct. In 1959 
he did his best to unearth facts which allegedly occurred in 1954 and 1955, 
concerning an infinitesimal number of hogs. It defies understanding to 
understand, much less agree with, such minimal standards of proof. 

8. Finding of Fact 10 is erroneous in that it is concluded that "'re- 
spondents do not really contest this evidence." The contrary is true. 
Respondents submitted, among other things, that the testimony of the gov- 
ernment witnesses alone, particularly that of John A. Sands, Jr., Super- 
visor of the St. Louis National Stockyards, is the best evidence that could 
be offered by respondents -- four isolated instances, spanning a period of 
two years, the last of which was fully a year before the complaint was 
issued and one of which was described by Sands as "'a suspicion that pos- 
sibly there had been a switching of hogs in Sparks alley" is hardly by any 
test evidence upon which a licensee should be suspended. When this is 
coupled with the failure to inform or ask Sparks, the conclusion is ines- 
capably clear -- it is the agency, and not Sparks, which has been derelict 
in the discharge of duty. 

It is submitted, therefore, that error is patent in this portion of the 
Decision and Order. 

9. The Findings of Fact and the Decision and Order in respect of 
jurisdiction, are in error and cannot be sustained. The legislative history 
which was spelled out in detail in Respondents' Exception, p. 28, ff. are 
not answered by the Decision. 

In this respect, the Decision and Order is adjetival and fictional 
and not substantial. Legal fiction is relied upon to find that all the inde- 
pendent Sparks entities are each responsible for the other. Intermingling 
and commingling are relied upon to establish an equally fictional factual 
situation. The plain truth is, that if H. L. Sparks had been doing business 
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solely in the country, the Agency would not have jurisdiction.) The legis- 
lative history supports this conclusion. The plain truth, further, is that 


the agency salvaged ancient and forgotten alleged irregularities, of them- 
selves insufficient to ground a formal complaint, for the sole and only 
purpose of establishing jurisdiction -- and the final achievement, at best, 
was only derivative, artificial, and hitherto unknown. This is not admin- 
istration. This is subversion of a fundamental concept of fairness and 
fair play. 
As a matter of law, as a matter of fact, as a matter of principle, 
these findings are erroneous and unsupportable. 
10. The criticism of the testimony of the witness Gilby and of 
his qualifications are untrue, unfounded, as well as unkind. They can 
stem only from a lack of understanding of the subject matter. The wit- 
ness Gilby testified precisely and to the point. He was and is intolerant 
of unprecise thinking and expression. His deep and thorough knowledge 
of the subject, of the system he instituted, and of the field generally, en- 
titles him to expect those who practice and judge in it, to treat these 
matters with the deference he believes is their due. 
This witness testified at length of his experiences, and to his re- 
sponsibilities as a Certified Public Accountant. He did his best to ex- 
plain a simple situation to those who apparently can understand nothing 
that is not of their invention, and within their experience. The exhibits 
which he sponsored in evidence meticulously account for every hog and 
every pound. The method by which he analyzed each item in each trans- 
action precluded any concealment. If there had been an unaccounted for 
overage, his analysis would have disclosed it. No one disputed his fig- 
ures, his method or his conclusions. All that has been said) is, "We don't 
agree with it." This is fiat - not administration. 
11. The Decision and Order are further erroneous in that the 
alleged violations are found to be wilfull. It is difficult to resist the im- 
pulse to consider at length the meaning of this term. Text writers, 
courts, and scholars have considered this word from what would seem to 
be every angle. So thin has become the slicing, that the word is now 
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modified by such terms as “administrative wilfulness” and "criminal 
wilfullness." At the risk of being charged with pedantry, it is respect- 
fully submitted that the final test is simply one of motivation. Absent 
motive, there can be no wilfullness. 

In this matter, not one single syllable or scintilla of motivation 
can be cited. Sparks respondents had and have nothing to gain by will- 
ful resort to the practices complained of. Nevertheless, the Decision 
and Order equates handling, sorting and feeding (See Resp. Ex. 17), with 
"willfuiness.” This is an equation which cannot stand. 

In all candor, it is requested that the Judicial Officer review the 
facts, and ask one simple question -- Why would Harry Sparks jeopar- 
dize a thriving business, a good name, position in his calling, by en- 
gaging in questionable practices, when success is his merely by exer- 
cising prudent business acumen? In this soil, willfulness cannot seed 
and mature. The truth is, there is no "willfulness" here. And, it fol- 
lows, absent willfulness, there can be no sanction. 

12. The Findings and Conclusions in respect of the atmosphere 
in which this investigation was instituted, merit review and reconsidera- 
tion. The construction placed on the exchange of letters between Gilby 
and Hopper, is scarcely tenable. Plain words, plainly used, should con- 
vey a plain meaning. Nevertheless, notwithstanding that nothing could 
be plainer, the Branch did not give Gilby the courtesy of a reply, and 
acted contrary to a plain understanding. 

This set the tone of the investigation -- and it was faithfully 
sounded throughout. In these circumstances, an impartial investigation, 
to determine the facts, not to substantiate predetermined "facts" was an 
impossibility, and in fact did not come about. This too cries for recon- 
sideration, re-evaluation, and reversal. ; 

13. The Ischer affidavit episode is a semantic conclusion, that 
cannot stand. It is significant that no attempt was made to interview 


Harry Sparks in respect of his side of the conversation. He wasnever 
confronted with the signed statement. This was a part of the investiga- 
tion that was left undone, because again it would disclose lack of 
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motivation -- and absent motivation, the government's case collapses of 
its own weight. 
Respectfully submitted, 


BEN IVAN MELNICOFF 
ek 


Order Dismissing Petition for Rehearing, etc. 
On July 29, 1960, we entered a final decision and order (19 A.D. 


709) in this disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). Respondents requested and 
obtained two extensions of time for the filing of a petition for rehearing, 
etc. On September 19, 1960, a petition to rehear or reargue the matter 
or to reconsider the decision and order was filed. Respondents request 
oral argument thereon. Complainant filed an answer September 22, 1960. 
We find nothing in the petition filed that persuades us to the view 
that further oral argument would serve any useful purpose ofthat any 
material change should be made in the decision and order entered. 
Several comments, however, can be made. Respondents argue as 
they have throughout the proceeding that they did not make the sales of 
hogs involved in Finding of Fact 4 at false weights because the hogs from 
posted stockyards included in the sales were sold by respondents at the 
purchase weights and the hogs from nonposted points gained |weight be- 
tween purchase and sale and were sold at true weights, although these 
weights were greater than purchase weights, because these hogs were 
“reweighed" after purchase and before sale. 
The weights at which the hogs involved were sold by respondents 
exceeded the weights at which the hogs were purchased by respondents and 


there is no way of separating the hogs originating at posted stockyards 
from the hogs originating at unposted points tc ascertain at what weights 
the hogs from posted yards were sold. 


Respondents contend as they have throughout the proceeding that 
their exhibits and tables in their brief show that the weights of the hogs 


120 
from nonposted points weighed more when sold than the purchase weights. 
Respondents refused to produce any records at the hearing to support the 
"reweigh" entries in their exhibits. As we said in the final decision, 
there is little or no probative value, in the absence of supporting records, 


to the exhibits and the testimony in connection therewith. Of course 


statements of counsel in argument and pleadings are not adequate sub- 
stitutes for evidence of probative value. 

In connection with Finding of Fact 5 and the conclusions as to the 
use of so-called "summary" scale tickets respondents state that "sum- 
mary" scale tickets are permitted by the United States Department of 
Agriculture. Respondents have not shown that the Department has ap- 
proved or authorized the use of "summary" or "memorandum" scale 
tickets. 

The petition for rehearing, reargument, reconsideration, etc., 
is dismissed. 


Done at Washington, D. C. 
September 26, 1960 


Thomas J. Flavin 
Judicial Officer 


nl 


Stay Order 
On October 19, 1960, respondents filed an appeal in the U. S. 


Court of Appeals for the District of Columbia of our order of July 29, 
1960. The suspension of respondents’ registration contained in the order 
of July 29, 1960, is hereby stayed pending the outcome of respondents’ 
appeal. 


Done at Washington, D. C. 
October 19, 1960 


Thomas J. Flavin 
Judicial Officer 


a 
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[ Received October 19, 1960] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16041 


PETITION FOR REVIEW OF ORDER OF THE 
SECRETARY OF AGRICULTURE 


To the Honorable Judges of the United States Court of Appeals for the 
District of Columbia Circuit: 
Harry Lee Sparks and Rex Wanda Sparks (presently doing busi- 
ness as H. L. Sparks and Company, H. L. Sparks & Company of Bushnell, 
and H. L. Sparks & Company of Peoria) hereby petition this court, pur- 
suant to the provisions of the Act of December 29, 1950, 64 Stat. 1129, 
et seq., 5 U.S.C. Secs. 1031, et seq. and Rule 38 of the General Rules of 
the United States Court of Appeals for the District of Columbia Circuit, 


for judicial review of an order of the Secretary of Agriculture, as fol- 


lows: 
(a) NATURE OF THE PROCEEDING 

This is a proceeding to review the suspension of petitioners’ regis- 
trations to act as dealers and market agencies pursuant to the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181, et seq.), herein- 
after referred to as the’Act," for a period of six months by the Secre- 
tary of Agriculture for alleged wilful violations thereof in the sale of 
hogs at the St. Louis National Stockyards, National Stockyards, Illinois, 
a "stockyard" as that term is defined in Section 302 of the Act as it read 
prior to its amendment on September 2, 1958 (Pub. Law 85-909, 85th 
Cong., 72 Stat. 1749, et seq.), and at various other points generally known 
as "country points." Copies of the orders involved are attached hereto as 
Exhibits A, B, C, D, E and F, respectively. Petitioners on September 19, 
1960, petitioned the Secretary to rehear and reconsider his decision. A 
copy of that petition is attached hereto as Exhibit G. Exhibit F is the 
Secretary's denial thereof. 

Petitioners are licensed by the Secretary of Agriculture to act as 
dealers and as marketing agents in the sale of livestock, including hogs, 
at various posted stockyards. Petitioners also bought and sold hogs at 
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points other than posted stockyards, known as "country points.” The 
Secretary of Agriculture on October 10, 1957, issued an Order of Inquiry 
in which it was alleged that petitioners had wilfully violated the Act and 
rules and regulations thereunder, in several respects, in the sale of hogs 
at country points and posted stockyards. Petitioners, by appropriate 
pleadings, challenged the jurisdiction of the Secretary of Agriculture 
over the acts alleged to have occurred at the country points and denied 
that any violations of any kind had been committed in the sale of hogs 


at either posted yards or country points. 
This matter was heard by an Examiner and, in due course, was 


heard by the Judicial Officer, as the delegatee of the Secretary of Agri- 
culture, who imposed the suspension, the review of which is herein sought. 
(b) JURISDICTION AND VENUE 

Jurisdiction is founded on Sections 1032 and 1034 of the Act of 
December 29, 1950, 64 Stat. 1129, 1130, 5 U.S.C. Secs. 1032, 1034. 

Venue is founded on Section 1033 of the Act of December 29, 

1950, 64 Stat. 1130, 5 U.S.C. Sec. 1033. 
(c) THE GROUNDS UPON WHICH RELIEF IS SOUGHT 

1. Petitioners’ Registrations under the Packers and Stockyards 
Act, 1921, as amended, to do business on the various posted stockyards 
throughout the United States, are valuable and substantial property 
rights. The action of the Secretary herein complained of deprives peti- 
tioners of these valuable and substantial property rights without due 
process of law. 

2. The Secretary of Agriculture has acted in excess of his juris- 
diction and authority, in respect of the matters and things alleged to have 
occurred at points other than posted stockyards, as that term is defined 
in the Act as of the time of the alleged occurrences. 

3. Petitioners were denied the full and fair hearing required by 
the Act, the Administrative Procedure Act, 5 U.S.C. 1001, et seq., and 
the Fifth Amendment to the Constitution of the United States, in that, 
among other things, the Secretary acted ona record which is void of any 
evidence, much less substantial evidence. 
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4. Petitioners were denied the opportunity to achieve compliance, 
as provided for and required by Section 9(b) of the Administrative Proced- 
ure Act, supra, 5 U.S.C. 1008(b), notwithstanding that petitioners many 
times stated their willingness and desire to comply with the Act and 
rules and regulations, as such were interpreted and applied by the 
Secretary. 

5. Petitioners have been denied a full and fair hearing in that, 
among other things, a government witness was permitted to testify, over 
the objection of petitioners, to the writing contained in certain books and 
records, notwithstanding that such books and records were not in the 
hearing room and not available for either examination or cross- 


examination by petitioners. 
6. Petitioners have been denied a full and fair hearing and have 

suffered an invasion of their constitutional rights in that, among other 

things, the investigation herein which produced all of the evidence ad- 


duced against the petitioners, and upon which the Secretary took the 
action herein complained of, was illegal, improper, and in violation of 

an agreement and understanding reached by and between the parties. 
Moreover, such search and seizure was conducted in an area in which 

the Secretary had no jurisdiction. Asa result, the action of the Secretary 
herein complained of is in violation of Section 1008(a) of the Administra- 
tive Procedure Act, supra. 

7. Petitioners have been denied a full and fair hearing in that, 
among other things, the Secretary, in taking the action complained of, 
accepted certain weight figures tendered by the government as establish- 
ing the buy weight of certain hogs, but refused to accept identical evi- 
dence tendered by the petitioners as to the sell weight of such hogs. This 
action of the Secretary was arbitrary, unreasonable and capricious. 

8. The Secretary erred in dismissing the Petition for Rehearing 
filed by the Petitioners on September 19, 1960, (Exhibit G), in that, 
among other things, (1) finding that "there is no way of separating the 
hogs originating at posted stockyards from the hogs originating at un- 
posted points to ascertain at what weights the hogs from posted yards 
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were sold,” (2) finding that petitioners adduced no probative evidence of 
reweighing of the hogs involved, and (3) in finding that the Secretary of 
Agriculture has not approved or authorized the use of summary or 
memorandum scale tickets. (Order Dismissing Petition for Rehearing, 
etc., Exhibit F). 

9. The Secretary erred in refusing to reconsider his decision in 
the light of the petitioners’ allegation and offer to prove that petitioners' 
operations subsequent to September 2, 1958, when the Packers & Stock- 
yards Act, 1921, was amended (Public Law 85-909, 85th Cong., 72 Stat. 
1749, et seg.), so as to govern other than posted stockyards, on a com- 
parable gross business, disclosed an actual gain in weight in the sale 
and handling of hogs - proof that the Secretary's findings were clearly 
erroneous, arbitrary, unreasonable and capricious, and that such findings 
as were made were contrary to the evidence of record. 

10. The Secretary further erred in receiving in evidence and 
grounding his decision on a disputed so-called affidavit. Such affidavit 
was not competent and its receipt in evidence, and the action taken there- 
on, was clearly error. 

11. The Secretary further erred in finding that action taken by 
petitioners pursuant to the directions and instructions of the Bureau of 
Animal Industry, constituted wilful violations of the Act and rules and 
regulations thereunder. 

12. The Secretary further erred in finding as wilful violations the 
change in head count of hogs when the evidence clearly showed that such 
changes were accepted practices, sanctioned by custom and usage on 
the St. Louis National Stockyards, National Stockyards, Illinois, at which 
such violations were alleged to have occurred. 

13. The Secretary further erred in his interpretation and applica- 
tion of the rules and regulations governing the making of scale tickets 
in connection with the sale of hogs at the St. Louis National Stockyards 
in finding that the so-called "switching" of hogs was in wilful violation 
of such rules and regulations and the Act. 

14. The Secretary further erred in finding the alleged violations 
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to be “wilful.” In truth and fact no wilfulness was present, and no evi- 
dence was adduced to prove that such were wilful. 

(a) THE RELIEF PRAYED FOR 

WHEREFORE, petitioners respectfully pray: 

(A) That copies of this petition be served on the respondents 
herein, and that the respondents shall file in the office of the|/clerk of 


this Court the record on review as provided for in Section 1036 of the Act 

of December 29, 1950, 5 U.S.C. 1036, andin Rule 38 of the General Rules 

of the United States Court of Appeals for the District of Columbia Circuit; 
(B) That this court review said orders of the Secretary of Agri- 


culture; 
(C) That upon such review by this court that said orders be held 

invalid and be set aside, and 
(D) That petitioners have such other and further relief as this 

court may deem proper and appropriate in the premises. 
Respectfully submitted, 


Ben Ivan Melnicoff 
so 


Counsel for Petitioners 
October 19, 1960 


ED 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


Harry Lee Sparks and Rex Wanda : 

Sparks (presently d/b/a H. L. : P&S Docket No. 2261 
Sparks and Company, H. L. Sparks : 

& Company of Bushnell, and H.L. : 

Sparks & Company of Peoria), 


Respondents 


* 


The above-entitled matter came on for hearing before the 

Secretary of Agriculture, at 10 a.m., Jack W. Bain, presiding. 
* ae * * * 
PROCEEDINGS 

PRESIDING OFFICER BAIN: Please come to order. 

This is alhearing in P & S Docket No. 2261, in re H. L. Sparks 
and Company, respondents. 

Iam Jack W. Bain, Office of Hearing Examiners, U. S. Depart- 


ment of Agriculture , Washington, D.C. 
This hearing is being reported. Anyone who wishes a copy of 
the transcript should order it from the reporter. 


Who appears for the complainant ? 

MR. MILLER: Lowell E. Miller, Office of the General Counsel, 
United States Department of Agriculture. 

PRESIDING OFFICER BAIN: And for the respondent ? 
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MR. MELNICOFF: Ben Ivan Melnicoff, 821 Fifteenth Street, 
N. W., Washington 5, D.C. 
PRESIDING OFFICER BAIN: Are there any preliminary matters 
before we get into the evidence? 
MR. MELNICOFF: Mr. Examiner, there was a motion filed by 
me Wednesday last which raised a question stemming from the sub- 
mission to me on the day before, that is Tuesday, a week/ago today, 
of a proposed exhibit. That matter is still before the Examiner. 
Furthermore, if the Examiner will refer to his last ruling dated 
March 16, 1959, at the bottom of that page on the first page there is a 
statement that certain matters were left open to be considered when 
the hearing resumed. To the extent that the preliminary /matters are 
raised by those two classes of materials I believe you have what 
might be called preliminary matters. 
PRESIDING OFFICER BAIN: I guess the ruling on|the motion for 
a continuance from today to May should be the first order. I don’t see 
that a continuance is necessary. I think we'd better go ahead. We may 
come to a stopping place but if we do we can take it up at that time. 
MR. MELNICOFF: As I understand it, Mr. Examiner, in view of 
the fact that the exhibit is not before you, the one that we are referring 
to -- 
PRESIDING OFFICER BAIN: Yes, you sent me a sample copy of 
one or two pages, that's all I have seen. 
MR. MELNICOFF: Would it be in order, then, for|/me to under- 
stand that we may ask you to reconsider the ruling at such time as the 
paper is formally presented to you? 
PRESIDING OFFICER BAIN: Yes. 
MR. MELNICOFF: Is that the context of which you are making 
your ruling? 
PRESIDING OFFICER BAIN: I don't think there is any necessity 
for continuance now. There may be if that exhibit is offered. 
MR. MELNICOFF: So we waive no rights with respect to that 
matter at all. 
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PRESIDING OFFICER BAIN: That's correct. 
MR. MELNICOFF: Now, with respect to the other matters we 


raised as to jurisdiction. 
PRESIDING OFFICER BAIN: Yes, on the authority of the Secre- 
tary to delegate authority to sign complaints and the matter of getting 


into compliance ? 

MR. MELNICOFF: And also the matter that there is no juris- 
diction of this matter insofar as the complaint alleges matters occurring 
at points other than posted yard. * * * 

* * * * * 

PRESIDING OFFICER BAIN: I will have to deny the motion to 
dismiss at this time, but of course when all the facts are in you are 
welcome to submit whatever further arguments you have on the subject. 

* * * * * 

MR. MELNICOFF: I wish now to address myself very briefly 

to the matter which concerns the opportunity to get into compliance. 
* * * * * 

PRESIDING OFFICER BAIN: All right, sir. We have to take the 
complaint still as it is written. We have no evidence to go on yet. I 
happened to have in my pocket when I came on this trip, by accident, 

a case that I believe I cited, in a perishable agriculture commodities 

act report which I made two weeks ago. The case is Mercado, 

M-e-r-c-a-d-o, v. Brannan, 173 fed.2nd, 544, at page 555, Circuit 

Court of Appeals for the First Circuit, 1949, certiorari denied by the 

Supreme Court, 338 US 820, and again 896. I copied this quotation. 

"Wilfulness in violating a regulatory statute implies not so much 

malevolent design as action with knowledge that ones acts are proscribed 

or with careless disregard for their lawfulness or unlawfulness." It 
seems to me that that disposes of that question. 

MR. MELNICOFF: Mr. Examiner, let me say this, how that can 
dispose of that question is at the moment not clear to me. Merely by 
describing the action as wilful and defining wilfulness in the liberal 
term that that case appears to do, then, of course, apparently that 
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eliminates the requirement that an opportunity to achieve compliance 
shall be given. | 

PRESIDING OFFICER BAIN: Yes. 

MR. MELNICOFF: How do you know that the action|is wilful? 

PRESIDING OFFICER BAIN: As I say, we have to go by the 
complaint, that's all we have to go on now. The question now is on 
the complaint and the complaint says it was wilful. 

MR. MELNICOFF: My statement, then, that all an agency has to 
do in order to eliminate 9(b) is to allege the act to be wilful. 

PRESIDING OFFICER BAIN: You might have to prove it. 

MR. MELNICOFF: Yes, but insofar as going ahead with the 
hearing and incurring the expense and all the attendant bothers and 
hardships that's part of the penalty, I guess you pay for living ina 
civilized group. 

PRESIDING OFFICER BAIN: That expresses it pretty well. 

% * we * * 

PRESIDING OFFICER BAIN: Do you have anything else? 

MR. MELNICOFF: Nothing further, Mr. Examiner; at this time, 
except in order that there be no mistake, in the answer I have raised 
several other arguments, jurisdictional and otherwise. The fact that 
argument is not submitted upon them, I ask they be recognized, that 
that does not constitute a waiver thereof, that they continue through the 
case and are available to me to raise at an appropriate time as the 
case goes on. 

PRESIDING OFFICER BAIN: It may be understood that failure 
to argue any point at this time does not waive it. 

* * * * 

MR. MILLER: Mr. Sherman, please. 

EARL W. SHERMAN 
was called as a witness, and having been sworn by the Pr 
Officer , was examined and testified as follows: 


* * * * 
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DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Will you state your full name and address, please? A. Earl 
W. Sherman, 1131 Wabash, Belleville , Dlinois. 

Q. What is your occupation, Mr. Sherman? A. I am an auditor 
in charge of the auditing in the St. Louis District in the United States 
Department of Agriculture, Agricultural Marketing Service, Livestock 
Division, Packers and Stockyard Branch. 

Q. What are your duties, Mr. Sherman? A. I, among other things , 
audit registrants , commission firms, dealers, stockyard companies , 
packers, anyone subject to the Packers and Stockyards Act. I receive 
and analyze annual reports from the registrants, stockyard companies, 


and packers, and have to be able in the course of my duties to recognize 


49 all records pertaining to stockyard transactions and be able to 
trace livestock as it comes into commerce and on through commerce. 

Q. Do you perform these duties in any particular area or district ? 
A. [am assigned to the St. Louis District. However, we are also subject 
to call any place in the United States. 

Q. What area is included within the St. Louis District? A. The 
eastern half of Missouri and the southern half of Dlinois. 

Q. Are you responsible for all auditing work under the Packers 
and Stockyards Act of the books and records of all market agencies, 
dealers, stockyard companies, stockyard owners, and packers within 
that district? A. Iam. 

Q. How long have you been employed as an auditor with the 
Packers and Stockyard Branch, Mr. Sherman? A. Approximately 
twelve years, eleven and a half to twelve. 

Q. And have you been performing the duties which you just 
described during that period of time? A. I have. 

Q. What did you do prior to your employment as an auditor with 
the Packers and Stockyards Branch? A. Iwas an auditor with the 
general accounting office of the United States under the Controller 

50 General. 
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Q. Did you do any other auditing work other than your work with 
the general accounting office prior to your employment with the Packers 
and Stockyards Branch? A. Immediately prior to that I was in the 
army for three years but prior to that I was a heavy equipment auditor 
with the contracting company building army camps for a period of 
about around three years. Prior to that I was a traveling auditor for 
a mercantile company, P. H. Hartman Mercantile Company. I operated 
thirty-seven stores in the lowa-Illinois-Missouri tri-state area. That 
was for about six or seven years. 

Q. How long have you been actively engaged in auditing work, 
Mr. Sherman? A. Roughly about 20 years. 

Q. Asa result of your auditing work with the Packers and Stock- 
yards Branch are you thoroughly familiar with all types of accounts, 
records , and memoranda kept by a person subject to the Packers and 
Stockyards Act? A. Iam. 

Q. Did you have occasion, Mr. Sherman, during 1956 to examine 
the books and records of H. L. Sparks and Company of Springfield, 
Illinois? A. Yes,I did. 

Q. And what, if anything, did that examination disclose with 

respect to the records kept by H. T. Sparks and Company of 
Springfield, Dlinois, pertaining to the disposition of hogs purchased at 
that stockyard? 

MR. MELNICOFF: I object to that, Mr. Examiner, He can't 
testify as to what those records showed. * * * 

* * * * iad 

PRESIDING OFFICER BAIN: As I understand the law, the witness 
can testify from the records if they are present in the hearing room. 

MR. MELNICOFF: That's correct. 

PRESIDING OFFICER BAIN: It sounds to me like the objection 

is good. 

BY MR. MILLER: 


Q. Let me ask this question, Mr. Sherman. Based upon your 


examination of the books and records of H. L. Sparks and Company 
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of Springfield, Llinois, can you state whether or not you found or 
discovered any records showing the disposition of hogs purchased by 
H. L. Sparks & Company of Springfield, Illinois ? . 

MR. MELNICOFF: I object again, Mr. Examiner. That is the 
same question asthe other one. Whether he found them makes no 
difference. If they are in existence they should be here. 

* * * * 
54 PRESIDING OFFICER BAIN: I believe the objection is good, I 
will have to sustain it. 
BY MR. MILLER: 

Q. Mr. Sherman, what records did you examine at Springfield, 
Tlinois, when you examined the records of H. L. Sparks and Company? 

MR. MELNICOFF: Objection unless he fixes the time. 

PRESIDING OFFICER BAIN: He said in 1956. 

MR. MELNICOFF: I don't recall that. Then may the time be 
fixed closer in'56? What was the time fixed? I'm sorry. 

55 PRESIDING OFFICER BAIN: Did you say when you -- 

THE WITNESS: It was in 1956. I don't remember just the time. 
I have been up there, oh, many times. The specific time I just can't 
recall right now, the specific date, but the records that I examined were 
the sales records. 

MR. MELNICOFF: I'm sorry to interrupt. I can't hear. Should 


we move closer? 


THE WITNESS: I say the records I examined or wanted to examine 


were the sales records of the respondent which showed no disposition 
whatsoever. 

MR. MELNICOFF: Objection to what is shown. 

PRESIDING OFFICER BAIN: I think that objection is good. 

One thing wasn't clear. You said the records you examined or 
wanted to examine. Was there any distinction there? 

THE WITNESS: Yes, there was no record, as I started to say, 
showing the ultimate disposition -- 

MR. MELNICOFF: I object to that, what they showed. 
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PRESIDING OFFICER BAIN: Well, he said there were no records. 
I think that's admissible. 
MR. MELNICOFF: Mr. Examiner, I think this witness at this 
time would be qualified to testify to what he examined. A statement 
what particular books he examined and just by name and without any 
further qualification of what they showed or what they didn't show. 
Now the fact that there is a negative result he can't testify that there 
was nothing there to show something. He is testifying negatively now. 
Now he either examined some records or he didn't. If he examined some 
records then he may tell us what they were and I believe it is Your 


Honor's ruling that that's as far as he can possibly go. 
PRESIDING OFFICER BAIN: Iam sure he can answer whether 
he found the records he was looking for and that's what I understood 


him to do. 

Is there any question pending ? 

MR. MILLER: No, sir. 

MR. MELNICOFF: May I have the last question and answer read. 
(Question and answer read as follows: 
"PRESIDING OFFICER BAIN: One thing wasn't clear. You 

said the records you examined or wanted to examine. Was there 

any distinction there? 
"THE WITNESS: Yes, there was no record, as|I started to 
say, showing the ultimate disposition --") 

PRESIDING OFFICER BAIN: Do you wish to complete your sen- 

tence ? : 

THE WITNESS: Of the livestock in question. 

MR. MELNICOFF: I move that answer be stricken because he 

has used two qualifying words, actual and ultimate, and it shows 

the difficulty we get into when the simple matter of records themselves 
if they were here. Now the reasons advanced by Mr. Miller why they 
aren't here in my judgment are of no consequence whatsoever. If he 
wanted our records here all he had to do was issue a subpoena for 
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them, which we may honor or we may not. Until I see it I can't make 
any comment on it. The simple matter, what books and records the 
man testified he saw and examined, they ought to be here. 

PRESIDING OFFICER BAIN: Well, you can't bring those he didn't 
see, I guess, he said he didn't find any. I will deny the motion to strike. 

Go ahead, Mr. Miller. 

BY MR. MILLER: 
Q. Mr. Sherman, did you in your examination of the books and 


records of H. L..Sparks and Company of Springfield, Dlinois, find any 
invoices or bills by H. L. Sparks and Company to packers covering 
the sale of the hogs purchased by H. L. Sparks and Company at 
Springfield? A. No. 

MR. MELNICOFF: I object to that, Mr. Examiner, because the 
last phrase covering certain invoices about certain purchases at 
Springfield. Now those purchases are reflected in books and records. 


Why aren't those books and records here? How in the world can we in 
any way test the statement? 

58 PRESIDING OFFICER BAIN: You can test him by the usual 
cross-examination. 

MR. MELNICOFF: Can I examine him on -- but his direct 
examination must rest upon the books and records themselves. Why 
aren't they here? 

MR. MILLER: All I asked him -- 

PRESIDING OFFICER BAIN: If a witness testifies that he couldn't 
find any records how in the world can you get them in the courtroom? 
You just can't do it. 

MR. MELNICOFF: I understand he hasn't testified he couldn't 
find any. 

MR. MILLER: The question is whether he found any bills and 
invoices. 

PRESIDING OFFICER BAIN: I think the question is admissible. 

MR. MELNICOFF: Very well. I object to it, but very well. 

THE WITNESS: Did you get my answer, "no"? 


THE REPORTER: Yes. 
BY MR. MILLER: 

Q. Did you request, Mr. Sherman, at the time you made this 
examination, to see all the books and records of H. L. Sparks and 


Company of Springfield, Dlinois, pertaining to sales of hogs to packers ? 

59 MR. MELNICOFF: Objection, unless he specifies to whom the 
request was made. 

MR. MILLER: He hasn't been asked that question yet, Mr. 
Melnicoff, he has been merely asked if he made the request. 

PRESIDING OFFICER BAIN: I think he may answer. 

MR. MILLER: I can't ask who he made the request of until I 
find out if he made it. 

PRESIDING OFFICER BAIN: He may answer. 

A. I did. 

BY MR. MILLER: 

Q. And of whom did you make the request? A. Mr. Harmes, 
Mr. H.C. Harmes. 

Q. And did he deliver to you all the books and records of respondent ? 
A. Yes. 

Q. And did these records contain any documents showing sales 
of hogs by H. L. Sparks of Springfield, Illinois to packers? A. They 
did not. 

MR. MELNICOFF: I object and move that be stricken. That's a 
conclusion. 

PRESIDING OFFICER BAIN: I think it is a conclusion that he 
might make. 

* * * * * 

60 PRESIDING OFFICER BAIN: I think a man who has been in the 
auditing business for 20 years can testify whether he saw any records 
showing such sales or not. I will have to overrule the objection, or if 
it is a motion to strike at this stage, I will have to deny that. 

61 BY MR. MILLER: 

Q. Mr. Sherman, do you know whether or not during the year 
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1956 an audit was made under the Packers and Stockyards Act of the 
books and records of H. L. Sparks and Company of Peoria? A. Yes, 


it was. 

Q. And do you know whether or not during the year 1956 an audit 
was made of the books and records of H. L. Sparks and Company of 
Bushnell? A. Yes, it was. 

Q. Who made those audits? A. Mr. Melvin Smith, an accountant 
in Chicago at that time. 

Q. Did you in connection with your duties under the Packers and 
Stockyards Act review those audits? A. I did. 

Q. And will you state what those audits showed with respect to 
the records maintained by these two companies concerning sales of 
livestock to packers ? 

MR. MELNICOFF: I object tc that, Mr. Examiner, unless the 
audits themselves are here. He is asking for a factual recitation of 
what they showed with respect to books and records. The best evidence 
is the audit reports themselves. 

PRESIDING OFFICER BAIN: Do you have a copy of that audit 

report here or not? 

MR. MILLER: No, sir,I do not. 

MR. MELNICOFF: It is in existence so far as I know. 

PRESIDING OFFICER BAIN: Over objection I suppose we'd better 
wait and have the audit report. 

BY MR. MILLER: 

Q. Following the audit that was made of the books and records of 
respondent at the places which you have just mentioned, what, if anything, 
further was done by you concerning the auditing of books and records 
of respondent? A. After I determined that I couldn't find out where 
livestock was going to -- 

MR. MELNICOFF: I object to that, Mr. Examiner, without any 
qualification. I move that be stricken. 

PRESIDING OFFICER BAIN: The objection is overruled. 

Go ahead, sir. 
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A. After I determined that I couldn't find out where) livestock 
was going to that was purchased at Springfield Mr. McCoy and myself 
went to Chapin, Illinois, where the records of the sale of livestock 
purchased at Springfield was being kept by the respondent. 

BY MR. MILLER: 

Q. Did you and Mr. McCoy make an audit of the books and records 

of Midwest Order Buyers of Chapin, Illinois? A. We did, 
63 Q. When was that audit made? A. Starting,I believe, the last 
week in January and continuing through February of 1957). 

Q. And where physically was that audit made? A. |In Chapin, 
[llinois, in the office of the Midwest Order Buyers. 

Q. Asa result of your audit of the books and records of Midwest 
Order Buyers, Mr. Sherman, were you able to learn anything with respect 
to the nature of the operation of Midwest Order Buyers? | A. Yes, I was. 

Q. Will you describe the operations of Midwest Order Buyers as 
shown by their books and records? 

MR. MELNICOFF: I object to that on two grounds, Mr. Examiner. 
First, the operations of Midwest Order Buyers are, as we Say, of no 
matter or consequence here. 

Secondly, he is asking him to testify as a result of his examination 
of the books and records of the Midwest Order Buyers and those records 
are not here nor have they been requested to be here. We have his oral 
testimony where he is interpreting a set of books and records which are 
in existence. So far as this witness's testimony is concerned and pre- 
sumably they could be brought in if asked for. Moreover, we allege 
there is no jurisdiction of this agency over those transactions. They are 
completely irrelevant. 

64 PRESIDING OFFICER BAIN: Could you have all your records 
here by 10 o'clock in the morning? 

MR. MELNICOFF: If a subpoena were issued, Mr, Examiner. 


When you say all my records, I will not consider an oral] subpoena. This 


is a very important matter. The requirement is upon the complainant 
to prove this. Mind you, Mr. Examiner, here is a wilful) violation. This 
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has to be proved by probative evidence. It cannot be proven in any other 
way. This witness cannot testify and they haven't asked us for our books 


and records. 

MR. MILLER: The witness has not been asked to testify with 
respect to entries in the books and records at this point. He has been 
merely asked to! describe the nature of the operations of Midwest Order 
Buyers as reflected by the books and records which he audited. 

MR. MELNICOFF: That's it, Mr. Examiner. There is a matter 
upon which there is no jurisdiction and again he is being asked to testify 
with what flows from books and records and he throws upon us, if this 
is admitted, the burden of refuting what he has to say. Now the burden 
of proof cannot shift, the burden of going forward, yes. The burden of 
proof is upon this agency. 

PRESIDING OFFICER BAIN: Mr. Melnicoff, you represent the 
respondents. 

MR. MELNICOFF: Yes, Mr. Examiner, I do. 

65 PRESIDING OFFICER BAIN: I suppose it is within your power to 
get those books and records here by 10 o'clock in the morning ? 

MR. MELNICOFF: Which books and records, sir? 

PRESIDING OFFICER BAIN: Well, we will just make it like this. 
Before I hold up this hearing I'm going to get all their books and records 
in here and if they don't bring them all, why, then I am going to start 
overruling some objections. 

MR. MELNICOFF: Well, Mr. Examiner, I don't -- 

PRESIDING OFFICER BAIN: Here it is, the government is here 
ready to go ahead. Now maybe they should have subpoenaed your records. 
If they should have and didn't, I can do it right now and have them here 
in the morning. That doesn't stop the hearing. 

MR. MELNICOFF: Iam not interested in stopping the hearing. 
There seems to be a misunderstanding as to my position. I don't care 
whether the hearing is stopped or whether it goes forward. My only 
concern is I should be given a full and fair hearing within the purview of 
the Administrative Procedure Act. The fact that they have seen fit to 
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subpoena them does that mean I have to comply with an oral subpoena ? 
PRESIDING OFFICER BAIN: No, sir, I have a blank subpoena 
and I will write it out. 
MR. MELNICOFF: Will I have an opportunity to move to quash? 
I can't see how the government can shortcut its trial of this matter. 
We had the hearing here, Mr. Examiner, because Mr. Miller has repeat- 
edly said this is the place where all the books and records were and yet 
he has not asked us to produce a single book and record. I asked in 
writing that this hearing be held elsewhere. He said no, our witnesses 
are here and the books and records are here. He hasn't produced a 
single record. I don't know what I would do with this subpoena, but for 
me to surrender rights to facilitate their proceeding in the case, I can't 
understand. 
MR. MILLER: Mr. Examiner, I cannot understand how the objections 
which respondent's counsel now makes or the objections which he has 
made heretofore have any applicability to the question which has been 
asked. This witness has not been asked any questions with respect to 
what specific data the records show. The witness has merely been 
asked what types of records have respondents maintained or have they 
not maintained. That's the only question he has been asked so far, are 
the types of records maintained and the nature of those records. 
MR. MELNICOFF: I submit that is not the question before the 
examiner at this moment, types of records. 
MR. MILLER: Respondents within 30 minutes can test the answers 
of this witness because the respondent's own records -- 
MR. MELNICOFF: We are only required to test those answers 
which are probative and which are properly admissible. | You have never 
asked us to produce a single book or record up to this moment. 
MR. MILLER: We don't have to. We didn't ask you to produce 
books and records which you didn't maintain. 
MR. MELNICOFF: That's another question. If you submit a subpoena 


and you say we don't have one, then you have the right to go forward, sub- 
mit an affidavit that the record doesn't exist, but so far 50 far as we 
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Imow it does exist. I will cooperate fully and completely with the 
Examiner and with counsel here on every requirement that will facilitate 
this hearing, I certainly will do that. 

PRESIDING OFFICER BAIN: Well, does the complainant want a 
subpoena for all the records of the respondents? 

MR. MILLER: No, sir, I don't think a subpoena is necessary. 

PRESIDING OFFICER BAIN: All right, sir. 

* ~ * * * 
75 PRESIDING OFFICER BAIN: Well, what worries me most right 

now is the fact that a government investigator can make tabulations 
from books and records and they are admissible. Now, Iam unable to 


see at this time'the difference in oral testimony and testimony of that 
kind, but I am still bothered by the fact that the books are not in the 
room. During the lunch hour I went down to the library of the Circuit 


Court of Appeals and spent, I guess, about 40 minutes looking through 

the indexes and'so forth of American Jurisprudence and I got close to 

the subject a number of times but I never did come right down to it. 

By what I saw in there and by the argument this afternoon I am not 

convinced that my ruling was wrong. Now, asIsay,this witness could. 

make tabulations from those books and records and they would be admis- 

sible here without the books being here and I don't see much distinction 

in the kind of testimony that was asked for this morning, but I can't 

clarify my thinking, maybe I will as it keeps rocking around. As of now 

I can't change any rulings, however, I am sure his answer that there were 

no records on such a purpose was admissible because if there had been 

records there showing such and such a thing he could have made tabulations 

from them and they would have been admissible so he has to be able to 

testify to that much. I'm sorry I can’t draw the line. Maybe it will come 

to me and maybe it won't. But at this stage of the game we will just have 
to go ahead. 


* * 


BY MR. MILLER: 


x x * * * 


Q. And I'believe I asked you if from your audit of the books and 
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records, from your audit of these books and records you were able to 
learn anything concerning the general operations of Midwest Order 
Buyers? 
MR. MELNICOFF: I object to what he learned from these books 
and records. 
MR. MILLER: I asked him if he was able to learn anything about 
the general operations of Midwest Order Buyers from this audit. 
PRESIDING OFFICER BAIN: I'm sure he may answer that. I don't 
know about the next one. 
A. I did. 
MR. MELNICOFF: I'm sorry, I didn't get your answer. 
THE WITNESS: I did. 
BY MR. MILLER: 
Q. Now, did those records disclose the manner in which Midwest 
Order Buyers purchased hogs? 
MR. MELNICOFF: I object to that Mr. Examiner, on the grounds 
heretofore stated and I trust the Examiner will agree with me that there 
is no need to repeat everything I have said heretofore and on the further 
ground that Midwest Order Buyers is not a party to this proceeding, they 
are not registered and they are not subject to the Packers and Stockyards 
Act of 1921 as amended, as existed during the time that these alleged 
occurrences took place, and furthermore, I desire to call it, there has been 
no time statement in this examination. For those three grounds I object. 
* * * * a 
MR. MILLER: Throughout this line of questioning Mr. Sherman 
I think it is obvious that my questions, my past few questions I have not 
yet asked Mr. Sherman any question with respect to what these records 


showed, specific facts that these records showed. 
PRESIDING OFFICER BAIN: I think he may testify as to whether 


they kept records showing certain things or certain oa of things, I guess 
Co) 


that's a better expression. I have to overrule the object 
* * * * a 


nm. 


MR. MELNICOFF: I asked when the audit was made, not the period 
of time it covered. 
BY MR. MILLER: 
@. When were you there, Mr. Sherman? A. The last week of 


January , I believe it was, all of the month of February and, if I recall, one 
or two weeks in March of 1957. 

@. And what period of time did your audit cover? A. December of 
55 through January of '57 with the exception of one month in November 
of 1956. 

MR. MELNICOFF: May the record show that I object to this line 
of questioning ? 

PRESIDING OFFICER BAIN: That objection is overruled. 

BY MR. MILLER: 

80 Q. Didthe records maintained by Midwest Order Buyers in Chapin, 
Dlinois, show the places where hogs were purchased by Midwest Order 
Buyers? A. They did. 

MR. MELNICOFF: Pardon me, I object to that question and move 
the answer be stricken for the reasons indicated. What the record showed, 
now, we don't have the records here and they haven't been asked for. 

BY MR. MILLER: 

Q. Was there a record maintained? 

MR. MELNICOFF: Pardon me, I ask for a ruling. 

PRESIDING OFFICER BAIN: Overruled. 

BY MR. MILLER: 

Q. Was there a record maintained by Midwest Order Buyers at 
Chapin, Dlinois -- 

MR. MELNICOFF: I object. 

MR. MILLER: Now he is objecting before I ontats the question. 

MR. MELNICOFF: Excuse me. 

BY MR. MILLER: 

Q. I will start the question again, Mr. Sherman. Was a record 
maintained by Midwest Order Buyers at Chapin, Dlinois, of all of the 
purchases by Midwest Order Buyers of hogs? A. Yes. 
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MR. MELNICOFF: I object to that, Mr. Examiner. 
PRESIDING OFFICER BAIN: The objection is overruled. 
BY MR. MILLER: 
Q. And did that record of purchases include purchases of hogs 
by H. L. Sparks & Company at either Springfield, Peoria or Bushnell? 
MR. MELNICOFF: I object. Now he is asking him to recite what 
is in the record. I understood the ruling he could testify as to what 
books were there but not to go into what was in the records. Now he is 
saying what is in the record. 
PRESIDING OFFICER BAIN: Iam not asking you to, Mr. Miller, 
but would you object to stating at this time what you are attempting to 
show by that question ? 
MR. MILLER: I am attempting to show that records were kept by 
Midwest Order Buyers at Chapin, Dlinois, covering the purchase and 
disposition of hogs which were at a posted stockyard. 
PRESIDING OFFICER BAIN: I think it is admissible. The objection 
is overruled. 
A. Yes, they kept a record, what I calla distribution book which 
showed all of their purchases, not only their country purchases but 
Springfield -- 
BY MR. MILLER: 
Q. (Interrupting) In what form is that distribution k maintained? 
MR. MELNICOFF: Now we are getting into the books and records 
themselves without them being here. 
PRESIDING OFFICER BAIN: Well, as I said before, the witness 
could have made tabulations from those books and I think it is admissible. 
MR. MELNICOFF: You have ruled that the government investigator 
could have made a tabulation and produced the tabulation without the books 
and records themselves being in the courtroom. 
PRESIDING OFFICER BAIN: Yes, sir, in an official government 
investigation. 
MR. MELNICOFF: That's precisely the thing I was worried about, 
concerned about, rather. There has been no showing that this was an 
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official examination of matters subject to the Act and under the authority 
under which this witness operated, so he did obtain this information 


pursuant to his position. This was an unlawful search and seizure insofar 


as those records were concerned. 

PRESIDING OFFICER BAIN: Not on the testimony. 

MR. MELNICOFF: I raise the objection. 

PRESIDING OFFICER BAIN: Go ahead. 

MR. MILLER: I'm not sure what the question was. 

PRESIDING OFFICER BAIN: The last question has been answered, 
hasn't it? 

THE WITNESS: No, I believe he asked a question as to the form of 

this distribution book. 

MR. MILLER: I asked him in what form the distribution book was 
maintained. 

A. This distribution book was a large book permanently bound as 
opposed to looseleaf and on each page was a summary, a detailed summary 
of all of the days purchases and all of the days, I would say proposed 
sales. In other words, on the left-hand side of the pages of this book 
were detailed purchases from each and every point that hogs came from 
to the records of Midwest, and on the right hand side of the same page would 
be a, what I called a mock-up of an invoice to a packer showing certain 
hogs listed on the left side of the page being put on certain of these 
mock-up invoices. The left side of the page was bracketed with some 
type of identification to each bracket showing the packer or disposition 
of the hogs on that side of the page and on the other side of the page 
the same hogs could be found grouped together going to a packer on a 
mock-up of an invoice. This mock-up of the invoice also showed the 
trucker's name that hauled the hogs to their final destination, it also 
showed the off-truck weights if they had them, it showed the same head, 
weight and price on that mock-up as it showed on the left side of the page 
coming from the various points. 

BY MR. MILLER: 
Q. Did this distribution book -- 
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MR. MELNICOFF (interrupting): I now move that answer be 
stricken for the reason, among other things, the witness has demonstrated 
he is not reciting what he saw in there but his interpretation. Now, he 
used in there the words what he thought was a proposed sales, he called 
something a mock-up. Now, his answer is replete with interpretations. 


We have here a witness who is interpreting from recollection of almost 


two years ago, now, three years ago now what he saw three years ago in 
a book or record of an entity which is not before this -- in this proceed- 
ing, not before this Examiner, not subject to the Act and for) whose books 
and records no subpoena has been issued. Now, to rely upon that kind 

of testimony as determinative of the issues involved in this case I 
respectfully submit, Mr. Examiner, is legal error. 

PRESIDING OFFICER BAIN: I don't think so, I don't think the 
objection is good. 

MR. MELNICOFF: Very well, I have moved to strike the answer 
and I gather you overrule the motion. 

PRESIDING OFFICER BAIN: It is denied, yes. 

BY MR. MILLER: 

Q. Did this distribution book, Mr. Sherman, include recording of 
sales, all sales to packers by Midwest Order Buyers? A. | did. 

Q. And did this distribution book include sales by Midwest Order 
Buyers of hogs purchased at posted stockyards by respondents? A. It 
did. 

MR. MELNICOFF: Wait just a moment, I object to that and I trust 
that objection to the former question was included in the general objection. 
Now, would you please, Mr. Reporter, read that last question? 

(Question read.) 
MR. MELNICOFF: I don't understand. 
Would you state the question again? I'm sorry, I can't understand 


MR. MILLER: Would you read the question, please? 
(Question read.) 
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MR. MELNICOFF: I object on the grounds that it states facts 
which are not in this record. Did it show sales by Midwest of hogs 
by respondents ? 
MR. MILLER: I think the question is clear, at least it seemed 
clear to me when it was read back. 
BY MR. MILLER: 
Q. Did you understand the question, Mr. Sherman? A. Yes, I did. 
PRESIDING OFFICER BAIN: The objection is overruled. I believe 
he has already answered anyway. 
BY MR. MILLER: 
Q. Mr. Sherman, do you know -- strike that, please. 
While you'were making the audit at Chapin did you come in contact 


with any employees of Midwest Order Buyers? A. Yes,I did. 
MR. MELNICOFF: May I have a continuing objection to all this 
evidence concerning Midwest Order Buyers so I will not keep interrupting 


or would you prefer that I object ? 

PRESIDING OFFICER BAIN: Oh, yes, Midwest Order Buyers is 
the respondent for this purpose. 

MR. MELNICOFF: And may I have a continuing objection to all 
these questions? 

PRESIDING OFFICER BAIN: Yes, that may be understood. 

MR. MELNICOFF: Thank you, sir. 

BY MR. MILLER: 

Q. And who do you have contact with at Chapin? A. Mr. Ischer, 
the general manager of Midwest Order Buyers, Mr. Hazelrigg, the book- 
keeper, Mr. Dodd Bryant, Mr. Gibson. 

Q. And who did you first contact there with respect to looking at 
the books and records? A. Mr. Ischer, the general manager. 

Q. Was any question raised concerning your looking at the books 
and records? A. No, not at that time. 

MR. MELNICOFF: May he fix the time when he contacted Mr. 

Ischer? 

THE WITNESS: Approximately, I don't remember the exact date, 
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it was in the last week of January, I believe, of 1957. 

MR. MELNICOFF: Thank you. 

BY MR. MILLER: 

Q. Are invoices maintained by Midwest Order Buyers at Chapin 
covering sales of hogs by Midwest Order Buyers? A. They are. 

Q. And do you know where those invoices are prepared? A. At 
Chapin. 

Q. Who is in charge of the records at Chapin, do you know? A. Well, 
Mr. Ischer, of course, is the general manager there. Mr. Bryant and Mr. 
Hazelrigg both prepared the invoices and posted them in the books while I 
was there under my direct observation. 

MR. MELNICOFF: I move that answer be stricken as not being 
responsive. He asked who was in charge of something. 

PRESIDING OFFICER BAIN: I think that's up to the questioner on 
direct whether his answer is responsive or not. The motion to strike is 
denied. 

MR. MILLER: I have a few other points on this background material 
put I think I will skip them at the present time and bring them in in another 
manner. 

88 BY MR. MILLER: 
Q. Mr. Sherman, I hand you a document which has been marked for 


identification purposes as Complainant's Exhibit No. 1. I ask that you 


examine it and state what it is, if you know." 
MR. MELNICOFF: May I have a copy of that, please? 
MR. MILLER: You have a copy. I will state for the record a copy 
of this was given to you on the 8th of April. 
PRESIDING OFFICER BAIN: It may be marked Exhibit 1. 


(Thereupon the document above referred 
to was marked for identification as 
Complainant's Exhibit No. 1.) 


MR. MELNICOFF: I think it is fair to say that I did not receive a 
full copy on April 8th, I received only last night the second sheet which 
was not included in that exhibit. So I didn't have the entire exhibit on 
April the 8th. That's true, isn’t it, Mr. Miller? 
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MR. MILLER: That is correct. In delivering this copy to counsel 


for respondent on the 8th of April the second page of this exhibit was 


omitted. That page was given to counsel for respondent yesterday. 

PRESIDING OFFICER BAIN: You may proceed. 

BY MR. MILLER: 

Q. I have asked you, Mr. Sherman, to identify this document, if 

you will, please.. A. This document marked Complainant's Exhibit No. 
89 1 was prepared by myself or under my direction and it is a tabula- 

tion summarizing all packer sales by Midwest Order Buyers for a period 
from December 1, 1955, through January 31, 1957, with the exception 
of the calendar month November 1956. This tabulation shows the date of 
each sale in the first column on the left side, second column from the left 
side shows the packer it was sold to, the third column shows the original, 
points, country buying points or posted stockyards that the livestock 
originated at and was shipped from, the fourth column shows the number 
of hogs that was on the invoice, the fifth column shows the invoice weights, 
and the sixth column shows the purchase weights or buy weights, the 
seventh column shows reweigh weights if they were shown in the distribu- 
tion book at Chapin or if we could find them in other data, the next column 
shows the off-truck weights as found in the distribution book, the next 
three columns are computations based on the previous figures. 

Q. Mr. Sherman, where was this document that you are testifying 
from made? A. At Chapin in the office of the Midwest Order Buyers. 

MR. MELNICOFF: Mr. Examiner, at this time may I ask that the 
yellow document there from which the witness is testifying be marked for 
identification as'an exhibit? Apparently he is testifying from that and not 
from the piece of paper that I have here. 

PRESIDING OFFICER BAIN: Is it necessary'to have complainants 
and respondents exhibits or do you want to start with 1 and go through? 

MR. MILLER: May I state for the record, Mr. Examiner, and also 
mention at this time something that I forgot to bring up before. In an 
effort to save time in this proceeding I have already affixed exhibit 
numbers to these documents and would, if the Examiner has no objection, 
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like to refer to them by the numbers that have already been affixed to 


them. 
PRESIDING OFFICER BAIN: Unless there is some reason other- 
wise we will do that. 
MR. MELNICOFF: I have no objection. 
MR. MILLER: In other words, this has already been|marked 
Complainant's Exhibit 1. 
MR. MELNICOFF: Then can this yellow one be marked 1-A or 
some other identifying number? 
PRESIDING OFFICER BAIN: That's all right with me. Is there 
any objection? 
MR. MILLER: Marking it for what? 
PRESIDING OFFICER BAIN: Complainant's exhibit for identifica- 


MR. MILLER: It is already marked complainant's Exhibit 1. 
PRESIDING OFFICER BAIN: We will mark the yellow one 1-A. 


I guess that's what Mr. Melnicoff is referring to. What I have 
marked Complainant's Exhibit 1 is typewritten on white paper and what 
the witness is testifying from is on yellow paper and in pencil. 

MR. MILLER: Iam a little confused now. What the witness is 
testifying from is a tabulation which was prepared at pani Dinois. 


The typewritten sheets which you have, Mr. Examiner, which Mr. 


Melnicoff has and which I have on my desk are merely copies of this 
tabulation which Mr. Sherman is testifying from. Under the rules of 
practice , of course, a copy of any exhibit should be made available to 
opposing counsel and to the Examiner and these white sheets which are 
typewritten are merely copies of the exhibit. In other words, when the 
yellow one was made four copies were not made but in ts to comply 
with the rules of practice it was necessary to make the extra copies. 
PRESIDING OFFICER BAIN: All right, sir. 
THE WITNESS: Will this still be 1-A? 
PRESIDING OFFICER BAIN: I don't think so. 


150 


BY MR. MILLER: 
. Was this prepared in the office of Midwest Order Buyers? 


. Does this constitute the original work papers of the audit ? 

. It does. 

. Now, in general, Mr. Sherman, and without reference at this 
time to these columns in the exhibit will you state the source of the data 
which appears in that exhibit? A. I used what I called the distribution 
book, also the invoices, the actual invoices going to the packers, that is, 
copies of them that were maintained in the Midwest Order Buyers' 
office , I also used the buy sheets which came from the various country 
points and the posted stockyard buying stations as they were sent in to 
the Midwest Order Buyers' office. All of those records were kept there 
and each day the figures that was on the buy sheet also appeared in the 
distribution book. 

Q. Were all the records which you have referred to maintained 
by Midwest Order Buyers at Chapin? A. At Chapin. 

Q. Now, Mr. Sherman, I would like you to refer to, once again to 
each column of this exhibit and not only state what it shows but state 
where you obtained the particular information appearing in each column. 

MR. MELNICOFF: Mr. Examiner may I object at this time? 
Doesn't the exhibit speak for itself? 

MR. MILLER: The exhibit doesn't show where the information 
was obtained. 

PRESIDING OFFICER BAIN: He may answer that. 

A. Taking the first column, the date, that was obtained from the 
distribution book, also from the invoices. The second column, sold to, 
was obtained both from the distribution book and the invoices. The third 
column, shipped from, was obtained from the distribution book and from 
the buy sheets. 

BY MR. MILLER: 

Q. Now, with respect to column 3, what does column 3 show? 

A. It shows -- 
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MR. MELNICOFF: (interrupting) I object to that, Mr. Examiner, 
he is interpreting the exhibit and we haven't had an opportunity to cross- 
examine on it. The exhibit speaks for itself, what it shows. 

PRESIDING OFFICER BAIN: Well, the exhibit is not in and this 
is explaining what is on it for the purposes of seeing Shs it is 
admissible. 

MR. MELNICOFF: I see, all right. 

MR. MILLER: Certainly the document has got to be fully identi- 
fied before it can be offered in evidence and before the Examiner can 
rule upon the question of whether or not it is admissible. 

MR. MELNICOFF: Are you talking about the shipped from column, 
Mr. Miller? 

MR. MILLER: I am talking about the third column in this exhibit. 

MR. MELNICOFF: Shipped from, right? 

THE WITNESS: The third column from the left. 

A. (Continuing) It might be noticed in several cases I have names 


spelled out such as the first one, Bearing, that indicated that the entire 


130 hogs come from Bearing. 
Q. Directing your attention to the second column in there, two 
points, what does that mean? A. That means it came from two country 
points, not a posted stockyard. 
Q. And is it correct that wherever the word points |is used in 
column 3 it refers to buying paints, country buying points cf Midwest 
Order Buyers? A. Yes, other than posted stockyards and in some cases 
I abbreviated, put down PTS and it still means the same thing, that it was 
country points involved other than posted stockyards. 
Q. Directing your attention to the seventh entry in column 3, 
Mr. Sherman, there is an entry Springfield 167. Will you state what 
that entry means? A. That means that 167 of the 488 hogs shown on 
the invoice came from Springfield Stockyards. 
Q. And did you in the column 3 use any abbreviations for the 
word Springfield? A. At times, yes, down through the list I used SPG, 
SPGFLD or various other designations starting with SP to denote 
Springfield. 
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Q. And in column 3 where would the word Springfield or such 
abbreviations appear, does it always refer to the Springfield stockyards ? 
A. It does. 

Q. And does the number always, immediately following such word 
or abbreviations always refer to the number of hogs in that particular 
shipment originating at that stockyard? A. That is correct. 

Q. Directing your attention, Mr. Sherman, to two entries appearing 
under date of December 14, 1955, an entry Bushnell 128. Will you state 
what that means? A. That means that 128 of the hogs on the order to 
Val Decker which totaled 404 hogs came from Bushnell Stockyards, a 
posted stockyard under the Act. 

Q. Who owns Bushnell Stockyards, Mr. Sherman? A. Mr.H.L. 
Sparks and Rex Wanda Sparks. 

Q. Did you throughout column 3 use any abbreviations for Bushnell ? 
A. Yes, I did, I'used BU, BUSH, various designations starting with the 
letters BU, it at'all times means Bushnell and the numbers immediately 


following at all times means the number of hogs that came from that 


posted stockyards. 

Q. Directing your attention to the next entry in column 3 I note 

the entry Peoria 178. Will you explain that, please? A. That 
shows that 178 of the 326 hogs on the invoice to Home Packing Company 
came from the Peoria Stockyards which is a posted stockyards. 

Q. Is that the Union Stockyards, Peoria, Illinois? A. That is right. 

Q. Anddid you use any abbreviations for Peoria in column 3 of this 
exhibit? A. Various abbreviations at times through it. PEO, I believe, 
PEOR, any of them that started with PE was Peoria. 

Q. And the words Peoria and the appropriate abbreviation always 
refer to the Union Stockyards at Peoria, Ilinois? A. That is correct. 

Q. Now, will you continue, Mr. Sherman, and state what column 
4 shows and where you obtained that information? A. Column 4 shows 
the number of hogs that were on the invoice to the various packers. This 
was obtained from the invoices and checked against the distribution book. 
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Q. And column 5? A. Column 5 was the invoice weights. Those 
weights were all taken off of the invoices. Column 6 was taken from 
the distribution book and the purchases and checked against the buy 
sheets from the various country points and posted stockyards. The next 


column reweight weights, that was a figure we had to ask x office 


what it meant. Usually we found it under the total weight that was shown 
on the mock-up of an invoice. This mock-up or whatever you want to 
call it of the invoice would have the weight from each station as shown 
on the left side and after the entire group of hogs was totaled immediately 
below the weight, buy weight as shown in that mock-up invoice would be 
another figure which we have here as a reweigh weight. We were told 
by Mr. Ischer, also by Mr Hazelwigg that is what that figure meant. 
MR. MELNICOFF: Pardon me, I object to that last statement. 
That is purely hearsay, what they were told by someone else. 
PRESIDING OFFICER BAIN: That's an explanation of the records 
given by someone apparently in authority on an official investigation and 
I think it is material to one of the exceptions of the hearsay rule. 
MR. MELNICOFF: It is not part of this proceeding. |I objected. 
PRESIDING OFFICER BAIN: The objection is overruled. 
MR. MELNICOFF: All right. 
A. We put this figure in because it was a part of their books and 
records and because we were told that that's what it was. We did not 
want to leave anything out that had any bearing on this particular investi- 
gation, it was there. 
MR. MELNICOFF: Pardon me. I object again, Mr. Examiner, I 
ask in view of my previous objection that he give the substance of the 
conversation and not his conclusion. I also object to his inter- 
pretative remarks by what he was trying to do. That, I think, is clearly 
inadmissible. There are two parts to that objection. 
PRESIDING OFFICER BAIN: I think it may stay in the record. 
MR. MELNICOFF: And I have also objected to, ask that he be 
required to state the substance of what he was told by these people. 
PRESIDING OFFICER BAIN: I don't see that that's necessary in 
this case. 
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MR. MELNICOFF: Very well. 

PRESIDING OFFICER BAIN: It seems to me that it is a perfectly 
common instance when an auditor finds something not clear he would 
ask somebody in charge there to find out and I think that's very much 
admissible in describing what it means to the auditor. 

MR. MELNICOFF: Yes, but, Mr. Examiner, what Iam driving at 
is we should be told the substance of what he was told rather than his 
conclusions of what he was told. 

PRESIDING OFFICER BAIN: I thought that's what the witness said. 

MR. MILLER: May I make one comment, sir? 

PRESIDING OFFICER BAIN: Yes. 

MR. MILUER: At this point Mr. Sherman is merely trying to 

explain, he is having some difficulty, but he is merely trying to 
explain where he obtained all the information that appears on this exhibit 
and thus far his testimony has related only to that. 

THE WITNESS: Shall I proceed? 

BY MR. MILLER: 


Q. I'm not exactly sure where you were but if you can recall I 


would like for you to proceed. A. The next column is off-truck weights 
if shown. Those always appeared on the right-hand side of the distri- 
bution book in the mock-up of the invoice. At the left side of this mock- 
up the trucker'’s name would be shown who hauled each grouping of hogs 
on this mock-up. Immediately above or below or out to the side some- 
times of his name would be these figures that appear in this off-truck 
weights. Again, I had to ask the manager what those figures meant. 
There was no heading in the book to denote what they meant. I assumed 
that they were off-truck weights but I still asked and that's what he told 
me they were, weights that they had obtained from the packers showing 
the off-truck weights at destination. Where they had them they put them 
in their book. The next column, of course, is the weight difference, that 
is, a difference between, in some instances, where there was no reweigh 
weight shown, the difference between the purchase weight and the invoice 
weight. If there was a reweigh shown that difference shown in the third 

100 from the last column on the right side was the difference between 
that reweigh weight and the invoice weight. 
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The next to the last column headed "Weight Deducted" was if 
that difference shown in the column before was less than the reweigh 
or purchase weight than I put it in the weight deducted. Ifthe weight 
shown in that third from the last column was greater than|the reweigh 
or purchase weight, then it appears in the last column as weight added. 


Q. Throughout your testimony concerning this exhibit, Mr. 


Sherman, whenever you have referred to an invoice or to the distribution 
book, were you referring to invoices and a distribution book maintained 
by Midwest Order Buyers in Chapin, Dllinois? A. That is correct. 
Q. Directing your attention, once again, Mr. Sherman, to column 
3 of this exhibit , I notice that for some months or some periods the 
column is headed "Shipped From" and on other pages it is headed "Point 
of Origin". Irrespective of the heading of that column does that column 
always refer to the place where the hogs were purchased, place or 
places where the hogs were purchased? A. That is correct. 
Q. And with reference to column 6 of this exhibit, Mr. Sherman, 
I notice that at some places in the exhibit it is headed "Buy Weight” and 
101 at other places in the exhibit it is headed "Purchase Weight". 
Irrespective of the heading of the column does column 6 always refer 
to the weights at which the hogs were purchased by Midwest Order 
Buyers? A. That is correct. 
MR. MILLER: Mr. Examiner, at this time I would|like to ask 
Mr. Sherman a couple of questions about this exhibit which have no 
relevancy to any issue in this proceeding but are merely |for clarification 
purposes only. 
BY MR. MILLER: 
Q. Mr. Sherman, directing your attention to entries in this tabu- 
lation beginning with the month of January 1956 I notice that they are in 
a slightly different form than the entries made for the other days. Will 
you explain that, please? A. On our work papers for a few pages, and 
in order to assist anybody who might be working on this record, for a 
few days business we not only stated a number of points jn the third 
column, we wrote them out showing the number of hogs from each point 
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that went on each invoice and their weights and then totaled. For instance, 


on January 2, '56, to Home Packing Company, 347 hogs weighing 87,155 
pounds on the invoice, and purchase weights of 86,330 were composed of 


81 hogs from Mount Sterling weighing 17 265, nine hogs from Golden 
weighing 2 ,400 pounds, eight hogs from Bowen weighing 2,480 pounds, 
26 hogs from Decatur weighing 6,075, 59 hogs Palmyra, Missouri, 

102 weighing 17,210, 13 hogs from Griggsville weighing 3,330, 36 hogs 
from Jacksonville weighing 9,810 and 116 hogs from Berry, Dlinois , 
weighing 26,760 for the total weight as shown in this tabulation. This 
was done on about a week, I believe, or seven days, January 2nd, January 
3rd, January 4th, 5th, 6th. 

MR. MELNICOFF: Sorry, we can't hear you. 

A. (Continuing) It was done on January 1st, 2nd, 3rd, 4th, 5th, 6th 
and 7th. 

MR. MILLER: Mr. Examiner, my only purpose in asking that 
question is to make it clear for the record and for counsel and respondent 
and you that for one week in this audit Mr. Sherman put down not only 
the total purchases for a particular -- in connection with a particular 
transaction but listed the purchases made at each point. I merely 
wanted to point out on the record that the copy of this tabulation which 
you have does not list those individual points, it merely lists the total. 

PRESIDING OFFICER BAIN: Yes, sir. 

This may be marked Exhibit 2. 


(Thereupon, the document above referred 
to was marked for identification as Com- 
plainant's Exhibit No. 2.) 


MR. MELNICOFF: Is he offering Exhibit 1 in evidence now? 
MR. MILLER: No, sir. 
BY MR. MILLER: 

Q. Mr. Sherman, I hand you an exhibit which has already been marked 
as Complainant's Exhibit 2. Iask that you examine it and state what it 
is, if you know. A. Complainant's Exhibit No. 2 is a tabulation taken 
directly from Complainant's Exhibit No.1. There are, I believe, 45 
transactions listed on Complainant's Exhibit No. 2 which also appear in 
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in Complainant's Exhibit No.1. These particular transactions all have 
hogs, some of which originated from posted stockyards. 

Q. And these transactions covered by Complainant's Exhibit No. 2, 
are they transactions which are set forth in Complainant's Exhibit No. 1? 


A. They are. 
Q. And the date appearing on Complainant's Exhibit No. 2 was 


taken from Complainant's Exhibit No. 1, is that correct? |A. That is 
correct. 
Q. And was this exhibit prepared by you or under your direct 
supervision? A. That is correct. 
Q. Now, with respect to each of these transactions |set forth in 
Complainant's Exhibit No. 2, Mr. Sherman, did you make a check of the 
books and records of Midwest Order Buyers at Chapin, Ilinois, to deter - 
mine whether or not any reweigh weights were shown in such books and 
104 records in support of the invoice weights? A. I did. 
Q. And did you find any reweigh weights to support the invoice 
weights? A. As I stated before, the only reweigh weights we found in 
any form were the figures that appeared below some of the mock-up 
invoices in which we had to ask what the figures meant. Mr. Ischer 
informed us that that figure meant reweigh weights. We could find no 
records to back those up, although we did ask for scale tickets or any 
supporting data that they had. We did not receive any. 
Q. Well, did Mr. Ischer furnish you with any reweigh figures in 
support of the invoice weight figures shown on Complainant's Exhibit 
No.2? A. No. 
MR. MELNICOFF: Mr. Examiner, I submit this question as well 
as the two previous ones have gone far beyond merely beyond identifying 
and qualifying the exhibit. I said nothing about them because I thought 
they were preliminary questions but I now move they go out. This is 
testimony on the issue, not upon the admissibility of the exhibit. 
PRESIDING OFFICER BAIN: I think it is proper. |The objection 


is overruled. 


BY MR. MILLER: 
105 Q. Did you request to be shown any scale tickets in support of the 
invoice weights, Mr. Sherman? A. Yes, we did. 

Q. Were you furnished any scale tickets? Who did you request, 
incidentally? A. We not only requested the invoice scale tickets, we 
requested purchase scale tickets and reweigh scale tickets, any scale 
tickets and was informed time and time again that they did not retain 
any scale tickets that they had made, that even the purchase scale 
tickets they normally threw away in a few days. 

Q. Subsequent to your examination of the books and records at 
Chapin, Mr. Sherman, did you examine the books and records of respondents 
at Springfield, linois ? 

MR. MELNICOFF: I object to that, Mr. Examiner, that's gone 
beyond this exhibit now. 

PRESIDING OFFICER BAIN: Is that for the purpose of the present 
exhibit ? ; 

MR. MILLER: Well, it is for the purpose of the present exhibit 
to show that after Mr. Sherman prepared this audit he took additional 


steps to determine whether or not any of the figures shown in this exhibit 
could be substantiated. I can ask the question at a later time after the 
exhibit has been offered. 


PRESIDING OFFICER BAIN: All right, we will wait, then, since 
106 there is an objection. 
This may be marked Complainant's Exhibit 3 through 6. 


(Thereupon the documents above referred 
to were marked for identification as 
Complainant's Exhibits Nos. 3 through 6.) 


MR. MELNICOFF: Mr. Examiner, do I understand that Mr. Miller 
has not yet offered Exhibits 1 or 2? 

PRESIDING OFFICER BAIN: Yes, sir. 

MR. MELNICOFF: They were merely marked for identification, 
right ? 

PRESIDING OFFICER BAIN: Yes, sir. 


BY MR. MILLER: 
Q. Mr. Sherman, I have handed you documents which have been 
marked for identification as Complainant's Exhibits Nos. 3,4, 5 and 6. 
I direct your attention first of all to Complainant's Exhibit No. 3 consisting 
of four pages. I ask that you examine it and state what it is, if you know. 
A. Complainant's Exhibit No. 3, page 1 and page 2 aré copies of the 
Midwest Order Buyers distribution book which we found at Chapin for 
the date 4/17/56 which shows the left-hand side of the page or the 
purchase side as it appeared in the book that day. - 
Q. Now, do I understand that the entries which appear on pages I 
and 2 of Complainant's Exhibit No. 3 are copies of entries as they appeared 
on the left-hand side of a page in Midwest Order Buyers' distribution 
107 book, is that correct? A. That is correct. 
Q. Now, with reference to the names appearing in the left-hand 
column, what do those represent? A. Those are the buying points which 
the hogs listed here came from. From Golden, Mount Sterling, Griggs- 
ville, Jacksonville, Peoria and Bushnell. 
Q. Are Golden, Mount Sterling, Griggsville and Jacksonville posted 
market under the Act? A. They are not, they are country buying points 
of Midwest Order Buyers. 
Q. And is Peoria, is that a posted stockyard? A. Peoria and 
Bushnell are both posted stockyards. 
Q. -Now, these entries which you have described, do they in any 
way show the disposition of the hogs purchased at these various points ? 
A. Yes, they do. There is a figure representing the number of hogs, 
the weight and the amount or cost. 
Q. Which column represents the weight of the hogs, Mr. Sherman? 


A. The second from the last column. * 
Q. The middle column? A. The middle column of the figures. 
Q. And what does the third column represent? Aj The third 
column is the cost. The first column is the number of head. As you will 
108 note on this first one, from Golden they have the first five entries 
bracketed with the letters SW after them which meant that those particular 
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hogs were to be put on the Swift order for that day. You drop on down 
to the next one, Mount Sterling, you can see several on that one, OM, 

I believe that was Oscar Mayer. The next bracket is SW or Swift and 
the next bracket is Home Packing Company. 

Q. Now, these entries, Mr. Sherman, which are set forth on pages 
1 and 2 of Complainant's Exhibit 3, do they accurately show the entries 
as they appeared in the distribution book of Midwest Order Buyers ? 

A. That's correct. pana 

Q. Now, going to page 3 of the exhibit will you state what that 
shows? A. Page 3 of the exhibit is what I have been talking and been 
calling a mock-up of an invoice. It appears on the same page and on 
the right-hand side of the page, which shows the -- 

Q. (Interrupting) Of the distribution book? A. Of the distribution 
book. It shows the number of head from each one of the points, the weight 
and the amount identical to the other side of the book with the exception 
that they have grouped them, that is, they have lumped them in one 
heading. For instance, all from Golden were put in one figure of 27 head. 

109 Over on the other side of the head it is listed §,1,5,15 andi. 
The weight 12,280 is also the same weight that was shown in that first 
bracket to SW or Swift on the other side of the page. The amount of 
money, thirteen fifty-nine ought two also totals the same as the figures, 
five figures bracketed to SW on the other side of the page from Golden. 
Then you have Mount Sterling, Griggsville and Jacksonville, the hogs 
coming from those points grouped together and you will see the name 
Gaines in the first column on the left side who is the trucker that 
hauled those 68 hogs and the purchase of 29,075 to Swift and Company. 
You also see a figure above the name Gaines, 29 ,510 which is the off- 
truck weight that I was talking about before which appears on the 
Complainant's Exhibit No. 1 under the heading of off-truck weights if 
shown. 

The next three, Peoria, Bushnell and C & N are the same as appears, 
Peoria and Bushnell, rather, C & N is the trucker, 83 head from Peoria, 
12 from Bushnell totaling 95 head and those have the same weight and 
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money as is shown on the left side of the distribution book on the same 
page. We had no off-truck weights on that 95 head. 
Q. Does the entry set forth on page 3 of Complainant's Exhibit 
No. 3 accurately show the entry as it appeared in the distribution book 
of Midwest Order Buyers? A. It does. 
110 Q. Is it possible by looking at these entries, Mr. Sherman, to 
determine what disposition was made by Midwest Order Buyers of the 
hogs which were purchased at these various places? A. /That's relative- 


ly simple to tell where they went, merely by comparing the left side of 
the page to the right side of the page. In fact, the left side of the page 
shows where they are going and the right side of the page merely con- 
firms it. 
Q. Is it correct to state, then, Mr. Sherman, that the so-called 
mock-up which you have described and which appears on the mock-up 


invoice, rather, which you described which appears on page 3 of this 
exhibit is a consolidation for each packer of the hogs which have been 


purchased by Midwest Order Buyers and as is shown on the left-hand 

side of the distribution book? A. That is correct. 
Q. Will you explain what page 4 of this exhibit is, Mr. Sherman? 

A. Page 4 was a copy of the invoice that was sent to Swift & Company 

covering the 163 head of hogs shown on the pages 1, 2 and 3 of Com- 

plainant's Exhibit No. 3. 
Q. Is this a copy of an invoice appearing in the books and records 

of Midwest Order Buyers at Chapin? A. Yes. 

111 Q. And how do you know that this invoice covers the same hogs 

as are set forth in respondents’ distribution book as going to Swift & 

Company? A. We had the mock-ups on it, as shown in page 3, there 

was several of them for the day each one of them bearing the name of 

the company they were going to. We also had the invoices to work with, 

it was merely a matter of matching the invoices with the mock-ups finding 

first the name of the company, number of head, truckers any way to identi- 

fy each invoice with each mock-up of the invoice as it appeared in the 

distribution book. This one, for instance, Swift & Company, National 
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Stockyards, there was 68 head hauled by Dale Gaines and 95 head 
hauled by Curtis and Gaines. Total, 163 head. There is no other 
invoice for that day that could possibly match this mock-up other than 
the one used. 

Q. Directing your attention to Complainant's Exhibit No. 4, Mr. 
Sherman, which has been previously handed to you, I ask you if Exhibit 
No. 4 consists of three pages. Iask you to examine it and state what 
it is, if you know. A. Complainant's Exhibit No. 4 is very similar to 
Complainant's Exhibit No. 3 with the exception to eliminate work and 
because I was interested in this particular case with only one invoice 
I did not copy the total number of hogs coming from each one of the 
points shown, only those hogs that went to Swift & Company, mainly to 
save time and space. I had made a copy of Complainant's Exhibit No. 3 
for the purpose ‘of showing how it was kept and how it was used. Com- 

112 plainant’s Exhibit No. 4 was for the purpose of showing only this 
one particular invoice. 

Q. Speaking of the purpose of these exhibits, Mr. Sherman, with 
reference once again to Complainant's Exhibit No. 3, what relevancy 
does Complainant's Exhibit No. 3 have to Complainant's Exhibit No. 1? 
A. Complainant's Exhibit No. 3, of course, the data appearing on 
Complainant's Exhibit No. 1 under the date of 4/1 7/56, sale to Swift & 
Company of 163 hogs will appear on Complainant's Exhibit No. 1. 


Q. Is the procedure you described in the tracing of shipments of 


hogs in Exhibit No. 3 the same procedure that you followed in preparing 
Complainant's Exhibit No. 1? A. That is correct. 

Q. Now, once again with respect to Complainant's Exhibit No. 4, 
do the entries on page 1 of this exhibit accurately show the entries, these 
entries as they appeared in the distribution book of Midwest Order Buyers ? 
A. It does. 

Q. And with reference to the left-hand column on this first page, 
will you state what that shows? A. The first column on the left-hand 
side shows the country buying points or posted stockyards that the hogs 
came from. 
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113 Q. What does the SPG mean? A. That means Springfield, the Spring- 
field stockyards. MAC means Macon, QI means Quincy, RU means Rush- 
ville, AST means Astoria. 

Q. Mr. Sherman, in making your audit of the books and records of 
Midwest Order Buyers at Chapin whenever you found entries in the 


distribution book showing a purchase of so many hogs at such a weight 
at Springfield did you later check the records of Springfield to verify 


those figures? 
MR. MELNICOFF: I object to that, that's going beyond the exhibit. 
PRESIDING OFFICER BAIN: It seems to me -- 
MR. MILLER (interrupting): Let me ask the question again. 
BY MR. MILLER: 
Q. With respect to the entries showing purchase of hogs at Spring- 
field, did you at a later date check records of H. L. Sparks & Company in 
Springfield to determine whether or not those hogs had been purchased at 
these weights at Springfield? A. Yes, I did. 
Q. And what did you find? A. I found that those were correct 
weights, purchase weights. 
Q. With reference to page 2 of this exhibit, Mr. Sherman, will you 
114 state what it shows? Will you state what it is and what it shows, 
please? A. Page 2 again is a partial copy of the hia book of 
Midwest Order Buyers on the date December 1, 1955, and page 4 in that 
book which shows a mock-up invoice of the hogs shown on page 1 of 
Complainant's Exhibit No. 4, consolidated and totaled from each point 
showing the truckers that hauled them and the off-truck weights from 
each one of the truckers. It shows the number of points ,/jor the names 
and the points the same as it does on page 3, total number of head, total 
weight and the total amount of money of the purchases. 
Q. You state, Mr. Sherman, would you state where this so-called 
mock-up invoice appeared in the records with relation to the entries which 
are shown on page 1 of this exhibit? A. You will notice page 1 and page 
2 both say pagtial copy of distribution book 12/1/55, page 4, they were 
both on the same page. One on the left side and on the right side of the 
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page. Page I is the left side of this page 4 of the distribution book and 
page 2 of Complainant's Exhibit No. 4 was the right-hand side of that 
same page in that same book. 

Q. Will you identify the data appearing on page 3 of this exhibit, 
Mr. Sherman, and state where you obtained this information and what 


it shows? A. This was a copy of an invoice found in the books and 
records of Midwest Order Buyers at Chapin which showed that 488 hogs 

115 on December 1, 1955, were billed to Swift & Company invoiced at 
146,005 pounds for $13,821.57, and trucked to Swift & Company by five 
different truckers, Obert Truck Service, W. O. Surratt, Prebe Brothers, 
McNay Truck Service and W. H. Redshaw. That trucking information, 
of course, appears also on the mock-up, the first one of two head, W.O.S. 
was their abbreviation for W. O. Surratt which came from Springfield 
and Obert is the same as the Obert Truck Service, 75 head, which also 
came from Springfield. Prebe Brothers, they hauled 132 hogs from 
Macon, McNay had 105 hogs from Quincy, and W. H. Redshaw had 84 
hogs coming from Chapin, Rushville and Astoria. 

Q. Mr. Sherman, according to the so-called mock-up invoice which 
is set forth on page 2 of this exhibit, 167 hogs purchased at Springfield, 
at the Springfield stockyards , Springfield, Dlinois, were sold to Swift & 
Company. Is it possible to identify those 167 hogs in the invoice furnished 
to Swift & Company by Midwest Order Buyers? A. No, it is not. 

Q. What relevancy, Mr. Sherman, does this exhibit, Complainant's 
Exhibit No. 4 have to Complainant's Exhibit No.1? A. Complainant's 
Exhibit No. 4 will be found in Complainant's Exhibit No. 1 under the date 
of December 1,/1955. It will also be found on Complainant's Exhibit No. 
2 and was prepared in the same manner or I should say No. 1, Complain- 
ant's Exhibit No. 1 was prepared from the same data as Complainant's 
Exhibit No. 4 has been prepared from. 

116 Q. And the entries which you have described, Mr. Sherman, and 
which are set forth in Complainant's Exhibit No. 4, are they the same 
type of entries that you examined in connection with your preparation 
of the entire Complainant's Exhibit No.1? A. That is correct. 
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Q. Directing your attention, Mr. Sherman, to the document which 
has been marked for identification as Complainant's Exhibit 5 and which 
has been previously handed to you, will you examine it and with reference 
to each page of the exhibit state what it is, if you know? A. Complainant's 
Exhibit No. 5 consists of three pages. Page 1 is a partial copy of the 
distribution book of Midwest Order Buyers under date of March 7, 1958, 
on page 87 of that book. Page 1 is a copy of the mock-up invoice for 
639 hogs going to Hunter Packing Company which appearsjon page 87 of 
the distribution book. 

Q. What does the entry in the first column, BUSH mean? A. It 
means Bushnell. | 

Q. What does the first column of figures represent? A. On the 
left-hand side, far left-hand side you will see some figures, a large 
figure 27925 over the name Gaines. That's the off-truck weight on the 
137 head that Gaines hauled from Rolla and Carthage. 

117 MR. MELNICOFF May I have that last answer read, please? 
(Answer read.) 

MR. MELNICOFF: Thank you, I thought there was more to it than 

that, I'm sorry. Thank you. 
BY MR. MILLER: 

Q. Now, the first column of figures in this exhibit, Mr. Sherman, 
the column that starts with the figure 109, what does that represent ? 

A. That's the number of hogs that came from each one of the points, the 
first 109 head from Golden, the next one 28 head from Carthage and so 
on down the line. 

Q. What does the second column of figures represent? A. That is 
the weight on the hogs. 

Q. And what does the third column represent? A.| That is the cost 


or the purchase price. 
Q. With reference to the second page of this exhibit, Mr. Sherman, 
would you state where the information was obtained appearing on this 
exhibit and what this exhibit shows? A. The second page was the partial 
copy of the distribution book which page 1 came off of, for the same date, 
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March 7, 1956, of Midwest Order Buyers, which lists in more detail 
as appeared in the book the hogs coming from each point, country 
points and posted stockyards that appeared on page 1, the mock-up. 

118 Q. What are the initials HTR following the brackets, what do they 
mean? A. That means Hunter, that's their designation for Hunter 


Packing. 
Q. Hunter Packing Company? A. Hunter Packing Company, 


East St. Louis, Dlinois. 
Q. And was the mock-up invoice which appeared on the same page 
as these entries, was that mock-up invoice headed Hunter? A. It was 


headed Hunter. 
Q. At the bottom of the page, Mr. Sherman, there is a notation 


from Bushnell "Bill to Midwest Order Buyers, Chapin, Covering 134 
hogs". Will you explain that entry? A. The 134 hogs appearing on the 
mock-up from Bushnell weighing 26,570 pounds did not appear on the 
left side of the distribution book. They were on the bill or invoice from 
the Bushnell, H.'L. Sparks & Company office that we found in Midwest 
Order Buyers’ office which showed that they had 69, hogs weighing 
13,550 pounds at $12.00 a hundred totaling $1,626.00 and 65 head weigh- 
ing 13,020 pounds at $12.00, $1,562.40 totaling the 134 hogs at 26,570 
pounds and $3,188.40 as appeared in the mock-up of the invoice on the 
page 87 of the distribution book at Chapin, Midwest Order Buyers. There 
were scale tickéts with this invoice which indicated to us that they had 
been reweighed at Bushnell and appear here on these reweigh weights, 
119 not on the original purchase weights. 

Q. With reference to page 3 of this exhibit, Mr. Sherman, will you 
state what itis? A. Page 3 is a copy of an invoice on the books and 
records of Midwest. Order Buyers at Chapin showing 639 hogs as they 
appeared im the’ mock-up distribution books, Midwest Order Buyers on 
page 87, billing’ the hogs to Hunter Packing Company of East St. Louis, 
Illinois, on March 7, 1956, the same date as appeared on the distribution 
book, the same ‘number of hogs, 639, showing the trucks were prepaid. 

Q. Is this the invoice ‘covering the 639 hogs that are set forth in 
the so-called mock-up invoicé as appears in Midwest Order Buyers’ 
distribution book? = It is. 
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Q. Directing your attention, Mr. Sherman, to Complainant's 
Exhibit No. 6 which has been previously handed to you, with reference 
to page 1 of this exhibit will you state what it is? 

MR. MELNICOFF: Excuse me, Mr. Miller, this copy we have 
here is indistinct. 

A. Complainant's Exhibit No. 6 is very similar to Complainant's 
Exhibit Nos. 3, 4,and 5 in material. It is merely again a partial copy 
of the distribution book of Midwest Order Buyers for the date May 1, 
1956, showing on page 1 the left side of the distribution book covering 

120 certain purchases, page 2 is the mock-up invoice of those same 
purchases and page 3 is the invoice, a copy of the invoice that was found 
in the books and records of Midwest Order Buyers covering the billing 
of the same hogs to Home Packing Company of Terre Haute, Indiana. 

MR. MELNICOFF: Mr. Examiner, would you ask the witness to 
explain, is the word mock-up, m-o-c -k or m-a-r-k, mock-up or mark 
up? 

THE WITNESS: M-o-c-k, a mock-up or facsimile |would be maybe 
a better word. 

MR. MELNICOFF: Thank you. 

THE WITNESS: I was trying to use a descriptive word. It had 
no heading in the book, I didn't know what to call it other than that. 

BY MR. MILLER: 

Q. Now, directing your attention specifically to page 1 of this 
exhibit 1, Mr. Sherman, do the entries set forth on page 1 accurately 
show entries on the distribution book of Midwest Order Buyers ? 

A. Yes, it does. The first column shows where the hogs originated. 

Q. What does column 2 show? A. It shows the number of hogs 


coming from those points that went on the Home Packing Company 


invoice. 
121 Q. What does column 3 show? A. Column 3 is the weights of the 
same hogs and column 4 is the cost, purchase cost of those same hogs. 
Q. Now, with respect to page 2 of this exhibit, Mr. Sherman, do 
these entries accurately show the entries as they appeared in the distri- 
bution book of Midwest Order Buyers? A. It does. 
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Q. And what do pages I and 2 of this exhibit show with respect 
to the disposition of the hogs? A. Pages 1 and 2 show that the hogs 
shown here went to Home Packing Company at Terre Haute, Indiana, 
all on the same invoice. 


Q. And is page 3 a copy of an invoice which you found in the 
books and records of Midwest Order Buyers? A. Yes, it is. 


Q. And does that invoice cover the same hogs as are listed in 
the so-called mock-up or facsimile invoice as it appeared in the distri- 
bution book? A. It does. 

Q. On this exhibit, Mr. Sherman, there is a notation "Mail check 
to H. L. Sparks & Company, National Stockyards, Dlinois". Was that a 
notation appearing on this invoice which you copied? A. That's correct. 

Q. Did you find similar notations on other invoices? A. Yes, 
sir. Sometimes typewritten on, sometimes put on with a rubber stamp. 

122 Q. Now, Mr. Sherman, I'm not exactly sure that I asked these 
questions before and in view of the fact that the columns as they appear in 
the distribution book were not, did not have any headings I want to make 
sure that the record is clear with respect to each of the columns on 
Exhibits 3 and 4. 

Directing your attention briefly to Complainant's Exhibit No. 3 
again, is it correct that the first column of figures shows the number of 
head? A. That's correct. 

Q. And the second column shows what? A. Weight. 

Q. And the third column shows what? A. Money. 

Q. And isithe same thing true with respect to the three columns 
on page 3 of Exhibit 3? A. That is correct. 

Q. On Complainant's Exhibit No. 4, Mr. Sherman, on page 1 of 
such exhibit does column 1 show the number of head of hogs? A. It does. 

Q. And the second column of figures shows what? A. Weight. 

Q. And the third column shows what? 

123 Q. On page 2 of the same exhibit, Mr. Sherman, of Exhibit No. 4, 
the first column of figures shows what? A. The first column of figures 
after the designation SP, NAC, QU, shows number of head, the next 
column shows weight and the last column shows the money. 
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Q. Mr. Sherman, in making your tabulation which has been identi- 
fied as Complainant's Exhibit No. 1 did you follow the same procedure 
in obtaining the data which appears in that tabulation with respect to 
each of those transactions as the procedure which you have just described 
with respect to these four individual transactions covered by Complainant's 
Nos. 3 through 6? A. That is correct. 
MR. MILLER: Mr. Examiner, at this time I offer into evidence 
Complainant's Exhibit Nos. 1 through 6. In making this offer I would like 
to state that Complainant's Exhibits Nos. 1 and 3 are being offered for 
limited purposes only. Complainant's Exhibit No. 1 is being offered for 
the purpose of showing how the examination or the audit of the records of 
Midwest Order Buyers was made and for the purpose of serving as a 
necessary foundation exhibit for Complainant's Exhibit No. 2. 
Complainant's Exhibit No. 3 is being offered for the purpose of 
showing the procedure which was followed by Mr. Sherman in tracing 
certain purchases of hogs to their ultimate destination and in showing, 
124 and for the purpose of showing in a little more detail than is shown 
by other exhibits the exact manner in which certain entries were made 
in Midwest Order Buyers' distribution book. Subject to those limitations, 
therefore, complainant offers into evidence Exhibits Nos. 1 through 6. 
* * * * * 
‘CROSS-EXAMINATION 
125 BY MR. MELNICOFF: 
Q. Mr. Sherman, this Exhibit No. 1 that I have here, I understand that 


is a typewritten copy of what you have before you in a yellow form, is that 

right? A. That is correct. 
Q. So that every figure that appears on Exhibit No. 1 as I have it 

here now would appear on your yellow No. 1-A for identification? A. That's 


correct. 
Q. The two of them are identical in that respect? A. That's right. 
Q. Now, earlier we attempted to fix some certainty at what point 

you were chronologically in Chapin when you gathered the material which 

appears on yellow Exhibit No. 1-A. Do you remember me raising some 
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objection that you hadn't quite fixed the time? Do you recall me asking 
those questions?) A. I was asked what time I was up there. 
Q. That's right. And would you tell us again now when you were 
up there to obtain the information on these exhibits, that is reflected on 
these exhibits? A. I was up there during the month of February, I believe 
the last week in January and possibly in March of 1957. 
* * * * * 
126 Q. And while you were there with Mr. McCoy during all this 
time? A. That's correct. 
Q. You both arrived the same time? A. Mr. McCoy had been up 
there with Mr. Smith the week prior to my going to Chapin. 
127 Q. That would be about the second week of January 1957? 
A. Either the second or third week, I don't remember exactly. 
Q. But he was there about a week before you were there? A. That's 
correct. 
Q. Then you were both there together for the remainder of the 
period? A. That's correct. 
* * * * * 
129 Q. Now, these headings that appear here, where did you get these |: 
headings? A. I made them up. 
130 Q. They didn't appear in the books themselves? A. No. 
Q. And this date, 12/1, the figure date, d-a-t-e, rather than worded 
d-a-t-e-, that was your own? A. That's correct. 
Q. And soldto? A. That was put there to designate the packer it 
was sold to. 
Q. And you made that up, you ascertained that date and this sold 


to, that was your own conclusion from what you saw in the records? 
A. From the distribution book and the invoices. 
Q. And that was all that you saw then? A. We had the buy sheets 


to go along with it. 

Q. Now, where did you get this distribution book? A. At Midwest 
Order Buyers. 

Q. From whom? A. I don't remember whether Mr. Ischer gave it 
to me or Mr. Gibson or Mr. Hazelrigg. 
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Q. Who is Mr. Hazelrigg, he is a new man, I never heard of him 

before? A. He was another employee there. 

Q. What was his job as far as you knew? A. I think he was their 
bookkeeper. 

Q. Hazelrigg was the bookkeeper? A. That's right. 

131 Q. What was Gibson? A. He worked for Mr. Hazelrigg as a 
bookkeeper. 


Q. Both in the same room? A. Yes, in fact we used Mr. Hazel- 
rigg's desk while we were there. 


Q. You said you had this big book. From whom did|you obtain it ? 
A. That I don't exactly remember. I believe, it was either Mr. Hazel- 
rigg or Mr. Gibson. 

Q. You didn't ask Mr. Ischer for it? A. Possibly could have. 

Q. Well, could you be a little more precise now? There are three 
names and you have indicated you obtained from all three| Now, which 
one was it, if you can tell us? A. I say I don't remember which one gave 
it to me. 

Q. Do you remember the day when you arrived there, approximately ? 
A. The exact date, no. 

Q. Well, do you remember anything that took place the day that you 
arrived? I want you to think very carefully about that. A. Nothing 
special, I was introduced to Mr. Ischer. 

Q. By whom? A. Mr. McCoy. 

132 Q. Oh, he had been there? A. Mr. McCoy had been there a week 
prior, as I told you a little while ago. 

Q. And you were introduced to Mr. Ischer by who?) A. Mr. McCoy. 

Q. Who is Mr. Ischer? A. General Manager. 

Q. Who stated he was general manager? A. He told me and later 
Mr. Ischer told me he was general manager. 

Q. You showed Mr. Ischer your credentials, did you? A. I don't 
remember whether I did or not. 

Q. How did you happen to be there? A. I was ordered there. 

Q. By whom? A. My chief. 
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Q. Who was that? A. At that time -- I have got to think back -- 
Mr. Sinclair. 
. From Washington? A. Washington. 
_ You were attached to which office? A. National Stockyards. 
_ That's in St. Louis here, across the river? A. That's right. 
. And was Mr. Sinclair in charge of the office at that time? 
133 _ Mr. Sinclair was chief of the branch in Washington. 

Q. So you were ordered by him and not by your chief in St. Louis? 
A. That's right. 

Q. What was the reason for that? A. It was through -- at that time 
it was through Mr. Bowman that I was ordered there from the chief out of 
our Washington office. Mr. Bowman is now the chief. At that time he was, 
I don't remember his title. 

Q. Well, who is Mr. Bowman, what is his first name? A. Donald 
Bowman. 

Q. And where was he at that time? A. He was stationed in Wash- 
ington and he came to St. Louis. 

Q. And Mr. Sinclair is stationed in Washington too? A. That's 
correct. 

Q. Who was the chief in St. Louis at. that time? A. The district 
supervisor, Mr. John A. Sands. 

Q. Mr. Sands didn't order you up to make this invesgitation, did 
he? A. No. 

Q. Mr. Sinclair ordered it? A. Through Mr. Bowman. 

Q. Through Mr. Bowman, that is Mr. Sinclair gave the orders to 

134 Mr. Bowman and Mr. Bowman gave them to you? A. That's right. 

Q. Did he explain why you were to go up there or what you were to 
do? A. Make an audit, trade practice audit. 

Q. Did they tell you Mr. McCoy was there? A. Yes, Mr. McCoy 
was also stationed in our office. 

Q. If Mr. McCoy was up there you were up there to help him? 

A. That's correct, Mr. McCoy and I were working together. 

Q. And who was in charge of the project? A. I was. 
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Q. But he was up there first? A. That's correct, he had been up 
there helping Mr. Smith. 

Q. Now, who is Mr. Smith? A. He was the auditor from Chicago 
at that time. 

Q. What was his first name? A. Melton. 

Q. Melton Smith? A. That's correct. 

Q. Is he with the department now? A. No. 


Q. He has since left? A. That's correct. 
* * * * 


BY MR. MELNICOFF: 
Q. Mr. Sherman, this Exhibit No. 1 you say was the basis in turn 
for Exhibit No. 2, is that right? A. That is correct. 
Q. Do you have your copy of Exhibit No. 2 before you? <A. Yes, sir. 
Q. Now, would you point out to me the lines and the pages on 
Exhibit No. 1 where the items that you have reflected on Exhibit No. 2 
appear? A. The first one appears under date of December 1, 1955. 


Q. That's on sheet No. 1, is that right? A. Yes, it is the Swift 
& Company invoice originating at five country points and 167 head from 
Springfield. 
Q. Well, let me see if I can shorten this because this promises 
to be what might be a long -- could we just say this. Is this right, I 
don't know, that if we looked at the date on your Exhibit No. 2 and 
compared it with the date on Exhibit No. 1 that that would be sufficient 
identification? A. You could find every one of them under those dates, 
yes. Of course, each date will have several invoices shown on Exhibit 
No. 1. 
Q. All right, but now the point -- let's just illustrate what I have 
in mind. Take this on Exhibit No. 1, the first item under date of 12/1/55, 
December 1, '55, there are seven items, is that right? A.) That's correct. 
Q. And of these seven items you have picked only one, is that 
right? A. That's correct. 
Q. That would be the one dated December 1, '55, sold to Swift & 
Company, is that right? A. That's right. 
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Q. And how would I further identify that of those seven this would 
be the only one that you have reflected on Exhibit 2? A. By the number 
of hogs, who it was sold to, where purchased. 

Q. The seventh item on Exhibit No. 1 is Swift in his yards, do you 
see that? A. Yes, that is National Stockyards. 

Q. Is that the item as you refer to as your first item on Exhibit 
No, 2? A. That is correct. 

Q@. And then on December 10th we have several items on Exhibit 
No. 1 as you see, is that true? A. Yes. 

Q. There is six or seven, I haven't counted them but the only one 
you are interested in is the one to Swift, is that right, on December 10th? 
A. Yes. 

Q. And that would be on Exhibit No. 1 the third item down, is that 
right? A. Under the date of the 10th. 

Q. So if we follow through the exhibit we would find the same pattern 
is true, is that right? A. That is correct. 

Q. So to the extent, then, that anything that is not reflected on 
Exhibit No. 2 you are not offering Exhibit No. 1 for any purpose other 
than for those items which are on Exhibit No. 2, is that right? A. I'm 
a witness, I don't offer exhibits. 

Q. Please don't argue with me, I'm not attempting anything here 
except to ascertain a fact and you are a witness and I think you are here 
to answer facts. Is there anything on Exhibit No. 2 which is not reflected 
on Exhibit No. 12 A. Is there anything on this that is not on there ? 

144 Q. Yes. ‘A. Inasmuch as these 45 items are concerned the same 
information is on both. 

Q. On both exhibits? A. Yes. 

Q. So Exhibit No. 2 is merely an extract from Exhibit No. 1 of 
certain items? A. That is correct. 

MR. MELNICOFF: Now, Mr. Examiner, in view of the next to 
the last answer I got from the witness, I don't intend to argue with the 


witness, may I ask now of counsel for the government whether or not my 


inquiry is correct, that is, is the government now offering Exhibit No. 
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2, or to put it this way, is the Exhibit No. I limited only to reflect those 
items which are shown on Exhibit No. 2? 
MR. MILLER: Well, I will remake my offer. 
MR. MELNICOFF: Perhaps that would be helpful this morning. 
MR. MILLER: I believe I stated yesterday that Complainant's 
Exhibit No. 1 was being offered for the purpose of showing the manner 
in which complainant's audit of the Midwest Order Buyers records was 


made and for the purpose of laying the necessary foundation for 
Complainant's Exhibit No. 2. In other words, it is not intended by Exhibit 


No. 1 to include any transaction or to place in controversy, let me say, any 
145 transaction not specifically alleged in the Order of Inquiry. 

MR. MELNICOFF: Well, Mr. Miller, thank you, but let me ask, if 
I may, Mr. Examiner, this further question. Mr. Miller stated it was 
offered, as I understood it, for two purposes, the first of|which, and the 
only one with which Iam concerned at the moment, is that it was offered 
to show the manner in which the complainant conducted its audit, is that 
right ? 

MR. MILLER: Correct. 

MR. MELNICOFF: Therefore, am I to understand from that that this, 
by this I mean Exhibit No. 1, will not be used to show either course of 
conduct or it will not be referred to for any purpose other than merely to 
show that the government conducted an audit on that point? I realize, of 
course, that in addition to that it is being offered as background material, 
I don't mean to exclude that at all. 

MR. MILLER: It is being offered to show the manner in which the 
audit was conducted. We are not placing in controversy by this exhibit 
any transaction not in the Order of Inquiry. 

MR. MELNICOFF: I am only cross-examining now for the purpose 
of objections to this exhibit. The exhibit that is No. 1 could be used to 
show 2 course of conduct by the respondent to establish, for example, 
wilfullness. Now, I'd like to know specifically whether that exhibit is to 
be used for that purpose. If it is, why, then, I will govern myself and take 
one point of view. If it is not it may very well change my whole attitude 

146 to this Exhibit No. 1. 
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MR. MILLER: We are not offering Exhibit No. 1 for the purpose 
of showing a course of conduct, except as Exhibit No. I relates, of course, 


to Exhibit No. 2 and the transactions set forth on Exhibit No. 2. 

MR. MELNICOFF: I understand that. May I put it this way then. 
Insofar as the introduction of statistical material is concerned, we could 
very well either dispense with Exhibit No. 1 except insofar that it shows 
that there was an inquiry, an audit made by the government, or we could 
in effect draw a line through every item except the item -- except those 
items which are eventually on Exhibit No. 2, is that understandable ? 

MR. MILLER: Who are you asking? 

MR. MELNICOFF: I think Iam required to address the Examiner 
and he in turn -- 

PRESIDING OFFICER BAIN (interrupting): Counsel may answer. 

MR. MILLER: I'm not sure I got the question. Would you read it, 
please ? 

(Question read.) 
MR. MILLER: There are so many qualifications I'm not exactly 

147 sure what that statement means. Let me put it this way. I think 
Exhibit No. 1 is'a necessary exhibit for the reasons that I have stated 
before, that I think it is important as background material, that the record 
show the completeness and thoroughness of the audit made by complainant 
and I think that Exhibit No. 1 should be in the record to serve as a founda- 
tion exhibit for Exhibit No. 2. Insofar as -- strike that insofar. Com- 
plainant does not intend to use Exhibit No. 1 to prove any false weighin, 
false or incorrect invoicing, with respect to any transaction not alleged 
in the Order of Inquiry. 

MR. MELNICOFF: And do you also say you do not intend to use it 
to show a course of conduct which might be construed to either show or 
tend to show wilfullness ? 

MR. MILLER: Except insofar as Exhibit No, 1 relates to the 
transactions alleged in the Order of Inquiry. 

MR. MELNICOFF: So we are restricted to the items on No. 1 to 
whatever appears in the Order of Inquiry? 

MR. MILLER: In short it is not the intention by Exhibit No. 1 
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to expand the Order of Inquiry. 
* * * * * 
MR. MELNICOFF: As to Exhibit No. 1 the yellow record will be 
the official copy, too? 
MR. MILLER: Yes, sir, the copies that Mr. Sherman has been 
testifying from are the documents which have been offered into evidence. 
MR. MELNICOFF: Very well, Mr. Examiner, in view of that 
explanation I withdraw my request. 
PRESIDING OFFICER BAIN: I didn't understand that yesterday 
when I marked the yellow Exhibit 1 as Exhibit 1-A so we may disregard 
that mark as Exhibit 1-A. 
MR. MELNICOFF: Frankly, Mr. Examiner, I didn't understand 
yesterday either. We are understood, then, the yellow copies are the 
official record and whatever duplications are made are merely 


copies for the use of the Examiner and counsel. 


MR. MILLER: That's right. The rules of practice require that. 
May I state for the record, Mr. Examiner, and Mr. Melnicoff, that Com- 
plainant's Exhibit No. 1 or the document from which Mr. Sherman has 
been testifying has been variously referred to as Complainant's Exhibit 
No. 1 and Complainant's Exhibit No. 1-A. May the record show that both 
those designations refer to the same document. 

MR. MELNICOFF: Surely. 

PRESIDING OFFICER BAIN: Yes, sir. 

BY MR. MELNICOFF: 

Q. With that understanding, Mr. Sherman, will you turn to Exhibit 
No. 3, please. Exhibit No. 3 is in turn taken from Exhibit No. 2, is that 
right? A. Exhibit No. 3 was copied from the distribution book at Chapin, 
Midwest Order Buyers’ office, the items such as each individual invoice 
and the number of head on the invoice or the items that appear on the Ex- 
hibit No. 1 also appear on this Complainant's Exhibit No. 3 

Q. Well, wait a minute. Everything that appears on Exhibit No. 2 
you said was taken from Exhibit No. 1, is that right? A. That is correct. 

Q. Everything in turn, then, that appears on Exhibit No. 3 is also 
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found on Exhibit No. 2, is that right? A. No, everything that's on 
Exhibit No. 3 is not on Exhibit No. 1. 
Q. But is everything on Exhibit No. 3 found on either Exhibits 1 


or 2? Is everything which appears on Exhibit No. 3 for identification 


on either Exhibit No. 1 or Exhibit No. 2? A. The totals on Complainant's 
Exhibit No. 3 as far as the date, sold to, or under the headings that is 
on the Complainant's Exhibit No. 1 are also on Complainant's Exhibit 
No. 3. 

Q. What is there on Exhibit No. 3 which is not on Exhibit No. 2? 
A. Page 1, for example, of Complainant's Exhibit No. 3 does not appear 
any place on Complainant's Exhibit No. 1 in that detail. 

Q. Does it appear anywhere in Exhibit No. 2? A. No, not in that 
detail. 

Q. Are the figures there -- strike that, please. 

Let's take this first page of Exhibit No. 3. We have a date 4/17/56, 
do you see that? A. That's correct. 

Q. Now, I see a 4/17/56 on Exhibit No. 2, the date, is that the same 
date? A. That's the same date. 

Q. Is that the same transaction? A. I don't know, I will have to 

151 look. No, it is not. 

Q. Can we look back on Exhibit No. 1 under 4/17/56 and will we 
find that there? A. You will find the transaction. 

Q. Now, right below the 4/17/56 on Exhibit No. 3 there is a figure 
6 followed by the word "Golden", do you see that? A. It is what? 

Q. The figure 6 and the word "Golden". A. On date of 4/ 17? 

Q. Yes, 56, on Exhibit 3, page 1. A. Itis on Exhibit, page 1, it 
is not on Exhibit 1. 

Q. Well,'that's what I am trying to get. Now, there is a date 
4/11/36 on Exhibit 1, do you see that date? A. Yes. 

Q. Does that date 4/17/56 on Exhibit No. 1 relate to the date 
4/17/56 on Exhibit No. 3, page 1? A. That is correct. 

Q. Now, right below on Exhibit No. 3, page 1, we have the figure 
6 and the word "Golden", do you see that? A. Yes. 
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Q. Now, does that appear anywhere on Exhibit No. 1? A. No. 
Q. Nowhere at all? <A. No. 
Q. And the five which appears on page 1 of Exhibit No. 3, does that 
appear anywhere on Exhibit No.1? A. No. 
152 Q. And the figures 172 on page 1 of Exhibit 3, does that appear 
on Exhibit No. 1? A. No. 
Q. And the figure 21060 on page 1 of Exhibit 3, does that appear 
on Exhibit No. 1? A. No. 
Q. We won't find it anywhere on Exhibit No. 1? A.| That's correct. 
Q. Will we find any of those figures on Exhibit No. 2? A. No. 
Q. So that Exhibit No. 3, then, stands by itself? A, That is correct, 
with the exception of page 4 of Exhibit No. 3 you will find on Exhibit No. 
1 under date of 4/17 a sale to Swift stating from four points and from 
Peoria, 83, and Bushnell, 12. Page 4 of Exhibit 3 shows the total number 
of head, 163 head, total weight on the invoice 56,280. 
Q. Iunderstand that. I see that you are merely verifying it and I 
agree that the information does appear there. But insofar as the first 
three pages of Exhibit No. 3 are concerned, they do not appear, none of 
the information appearing on the first three pages of Exhibit No. 3 
appears on either Exhibit No. 1 or Exhgpit No. 2? A. You say none of 


the information. Yes, part of the information appears a 


153 Q. Well, which of the information, you told me it didn't. A. Iwas 
just trying to tell you. 
Q. The first three pages, now. A. On page 3, now, for instance, 
under buy weights on Exhibit No. 1 the 55,760 pounds appears. That also 
appears on page 3 of the Exhibit No. 3. 
Q. That also appears on Exhibit No.1? A. On Exhibit No. 2. 
Q. Let's go back to page 2, then, of Exhibit No. 3. Does anything 
there appear on Exhibit No.1? A. Not in the form it shows on page 2. 
Q. In what form does it appear? A. With the exception of the 
totals in weight and number. 
Q. Give an illustration there so I can follow it more closely. 
A. Well, your total of your head, for instance, from Golden plus the total 
of the head from Mount Sterling -- 
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Q. (Interrupting) Are you looking at page 2 of Exhibit 3? 
A. I'm looking at page 1 and page 2, all of those points that are bracketed 


to Swift will appear in total under number of head and under the buy 


weight. 
154 Q. But this' figure on page -- well, show me one figure on page 1 
that appears on Exhibit No. 1. A. Of the figures on page 1? 

Q. Yes, of Exhibit 3. A. The figures as are on page 1 do not appear 
in that form. 

Q. Well, in what form do they appear? A. As totals. 

Q. Well, show me one total on Exhibit No.1. A. It has to be 
totaled with page 2, page 1 and page 2 of Complainant's Exhibit No. 3 
is totaled to show the number of head and the buy weights on Exhibit 
No. 1. 

@. And when you use the term buy weights those -- A. (Interrupting) 
Purchase weights. 

Q. That is your nomenclature, is that right? A. That is the way 
they appeared on the distribution book and on the buy sheets from the 
various points. 

Q. Well, we haven't done this before. On Exhibit No. 1 you have 
a number of headings. Would you indicate which of those headings 
appeared on the distribution book that you looked at? A. As I remember 
it the distribution book had no headings. 

Q. So your last statement that you made, referring to what the 
books showed as certain weights is not entirely accurate, it is what you 

155 understood them to be? A. I madea statement -- what statement 
are you referring to? 

MR. MELNICOFF: Would you read the next to the last statement 
the witness made? 

(The question and answer was read as follows: 

"@. That is your nomenclature, is that right? 

A. That is the way they appeared on the distribution book and 
on the buy sheets from the various points".) ; 
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BY MR. MELNICOFF: 

Q. Now, having heard the previous question and answer read it 
is your testimony now that the headings which appear on Exhibit No. 1 
are the headings which appeared on the distribution book as you copied 
them from that book? A. No, I testified yesterday that these headings 
were my own. 

Q. All your own headings? A. That's correct. 

Q. And they reflect your interpretation of the information you found 
in the book? A. That's correct. 

Q. I see. And when you refer to those headings throughout your 
testimony that is the, you are referring to the headings jas you under- 
stood them, as you wrote them as they applied to the material appearing 
in the book? A. After I received certain information while I was there, 
yes, sir. 


156 Q. But it is completely and essentially your own interpretation 


of what appeared on the books and you saw what information you got? 
A. It is what I found there, yes. 
Q. But the headings were not on the books, is that right? A. That's 
correct. 
Q. All right. And the same thing is true wherever you used a 
heading in all of the exhibits? A. In Exhibit No. 1 the same thing is 
true all the way through. 
Q. And also Exhibit No.2? A. Yes. 
Q. Now, let's take a look if we will at Exhibit No. 4. You say that's 
a copy of an invoice? A. Complainant's Exhibit No. 4 is composed of 
three pages. 
Q. Well, the first page? A. Page 3 is a copy ofan invoice. 
Q. What I am referring to, Mr. Witness, is this.) You tell me how 
to describe that. I think that's page 4 of Exhibit 3, is that right? 
A. That's right. No, that's page 3 of Exhibit 4. Maybe you have the 
157 wrong one. You are going back to Exhibit 3. You asked me to 
look at Exhibit 4. 
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Q. I'm looking at page 4 of Exhibit 3. A. O.K. I got you now. 

Q. And that is an invoice, is that right? A. It is acopy of an 
invoice, yes. 

Q. There you show some amounts, some dollars and cents, is 
that right? A. That's correct. 

Q. What is the significance of those dollar amounts there? 
A. That is the cost of the hogs to the buyer. 

@. Does that have anything to do with the allegations in this 


complaint? A. I don't know. 
*« x * * * 


159 BY MR. MELNICOFF: Now, let's turn to Exhibit No. 4, page 1. 
There again I will ask you where does this material appear on either 


Exhibit No. 1 or Exhibit No. 2? A. The material on page 1 of Com- 
plainant's Exhibit No. 4 appears on Complainant's Exhibit No. 1 only 
in total. 

Q. And that would be -- A. (Interrupting) Such totals being 488 
head, 144,245 pounds under the buy weight -- 

160 Q. (Interrupting) And where is that on Exhibit No. 1, just give me 
the page number or the sheet number. A. On Exhibit No. 1 it would be 
under date of December 1, 1955. 

Q. Is this a sale to Swift, is that what you are trying to set up? 

A. That is correct. 

Q. And page 2, that also appears on Exhibit No. 1 in the same manner, 
is that right? A. Page 2 is the totals that I read before which would be 
the totals on page 1. 

Q. Now, page 3 is again a copy of an invoice, is that correct? 

A. That’s correct, your number of head and your invoice rates as they 
appear on Complainant's Exhibit No. 1. 

Q. That's not the same invoice that you have on page 4 of Exhibit 

No. 3, is that right? A. No, that's a different invoice than the one on 


page 4 of Exhibit No. 3. 
* * * 
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161 BY MR. MELNICOFF: 
Q. Now, Complainant's Exhibit No. 5, there again that information 
appears on Exhibit No. 1, is that right? A. The totals. 
Q. Yes. And, of course, they appear on Exhibit No} 2 as well: : 
in totals, is that right? 
* * * * 
A. Yes, that appears on Exhibit No. 2. 
BY MR. MELNICOFF: 
Q. Now, page 3 is a copy of an invoice to Hunter, is that right, 
dated March 7,'56? A. That is correct. 
ak * * * * 
162 Q. And the pattern we have been describing would be true with 
regard to Exhibit 6, is that right, pages 1 and2? A. That is correct. 
Q. And page 3 of Exhibit 6 is again a copy of an inyoice, is that 
right? A. That is correct, a copy of an invoice to Home Packing 
Company. 
* * * * * 

163 Q. Mr. Sherman, let me refer you once again to your Exhibit No. 
1. Let's take, for example, the third line on the first page under your 
third column heading, "Shipped From". Do you see that? A. Yes, sir. 

Q. Do you see the word "Springfield" ? A. Right. 

Q. You may have explained it before but I'd like to ask you again. 
What does that mean? A. It means that on December 1! 1955, there was 
sold to Tron's Packing Company 250 hogs that originated from Spring- 
field. 


Q. Who shipped them from Springfield? A. They were invoiced 
on a Midwest Order Buyer's invoice. 
Q@. I said who shipped them from Springfield? A. Who was the 
actual person that shipped them? 
Q. The shipper was Midwest Order Buyers, is that right? A. That's 
the way they were billed. 
Q. Let's take another one here, Bushnell on December 6, 1955, 
under your third column which says five points and Bushnell. Now, 
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164 that was shipped from Bushnell, was it? A. They originated at 
Bushnell, they were invoiced by Midwest Order Buyers to ten packers. 


Q. Are you familiar with the manner in which H. L. Sparks & 
Company is registered, are you familiar with their various registrations? 
A. Yes,Iam. 

Q. Do you know how many there are? A. I believe he is registered 
at National Stockyards, he was registered at Springfield, he was registered 
at Peoria, I say was because I mean at the time of this -- 

Q. (Interrupting) Go ahead, have you finished? A. He was 
registered at Bushnell as a dealer and I believe, I don't know -- 

Q. (Interrupting) Are you aware of the fact that there are several 
registrations in various capacities and that each registration is a separate 
entity, is that right? A. No, I don't recognize that. 

Q. You don't recognize or you just don't know? A. I don't recognize 
it. It is the same person. Two of those registrations are under the same 
number or were at that time which would indicate to me -- 

Q. (Interrupting) But you don't have those records here with you 
now? A. The registration records, no, those are kept in Washington. 

165 Q. And those are part of the official records of the department ? 
A. That is right. 

Q. And, of course, whatever those records would show would be 
the official designation and not either your recognition or your recollection, 
is that right? A. They show the same partners. 

. You don't know what they show, do you? A. Yes. 
. Have you seenthem? A. Yes. 
. Do you have them with you now? A. Yes. 

Q. So whatever you have seen, the official records of the depart- 
ment would be controlling, wouldn't it? A. Controlling as to what? 

Q. As to everything. A. It controls, it shows that they are 
registered. 

Q. And those are part of the official records of the department ? 

A. That's correct. 
Q. And you don't have them with you now? A. No,I don't. 
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MR. MELNICOFF: Mr. Examiner, at this time I respectfully 


request that none of these exhibits be admitted into evidence for the 


reasons heretofore indicated and for the reason that they have not been 


166 authenticated, we do not now know whether they are true and 


accurate reflections of what they purport to reflect. We do not, we know 
that they are misleading in this respect since the witness has taken what 
he says is information from a certain book and then has interpreted by 
applying to it certain headings which in themselves are misleading. 

We don't know until we see the original books themselves just to what 


extent they reflect the information. To assume the burden to refute these 


if they are received, it would deny to us a full and fair hearing under the 
Packers and Stockyards Act and the due process clause of the Fifth 
Amendment. This is a very serious matter, Mr. Examiner, when a 
government has seen fit to charge a violation, then to search his records 
and then not only his records but the records of others and then present 
tabulations , compilations of them by a witness who appears for them 

and who is necessarily taken with the fact that he appears as a witness 
for one of the parties in an adversary proceeding, to require us to accept 
as fact those matters which he has seen fit to copy down. | Now, he hasn't 


told us, I might point out, and I have given him every opportunity to do 

so, that he has copied down everything. We don't know that there may 

be something else in there. Now, he has indicated that in various columns 

he has interpreted information that he has copied. Not only that he has 
167 made certain notes and notations and he submitted his own explana- 

tion of what those are. Standing alone, standing as they are there has not 


been a sufficient foundation laid either for the admission of these 
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exhibits into evidence or to shift the burden of proof or the burden of 
going forward with the proof. Accordingly, Mr. Examiner, at this 
time I respectfully request that these exhibits be denied admission 
in evidence. 
* * * * * 

PRESIDING OFFICER BAIN: I don't believe any of the objections 
are good. The matter apparently came from the records. Exhibit 1 
is admitted for the purposes stated by counsel in their discussion this 
morning and yesterday . 


(Thereupon the document heretofore 
marked as Complainants Exhibit 
No. 1 was received in evidence.) 


PRESIDING OFFICER BAIN: Exhibit No. 2 is admitted. 


(Thereupon the document heretofore 
marked as Complainant!s Exhibit No. 
2 was received in evidence.) 


PRESIDING OFFICER BAIN: Exhibit No. 3 is admitted for the 


purposes stated. 


(Thereupon the document heretofore 
marked as Complainant's Exhibit No. 
3 was received in evidence.) 


PRESIDING OFFICER BAIN: Exhibits 4, 5 and 6 are admitted. 
* * * * * 
‘DIRECT EXAMINATION (Continuing) 
BY MR. MILLER: 
* * * * a 
170 Q. With respect to Exhibits 3,4, 5 and 6, is it possible by looking 

at those exhibits to find or determine all of the figures appearing on 
Complainant's Exhibit No. 1 with respect to those particular transactions ? 
A. Yes, it is. 

Q. Now, with respect to these exhibits, Nos. 3,4, 5 and 6, you 
testified in response to a question by counsel for respondents that the 
parts of these exhibits which are copies of entries from the Midwest 
Order Buyers' distribution book do not have any column headings. Was 
it possible to determine from the distribution book or from other records 
of Midwest Order Buyers what each column represented? 
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MR. MELNICOFF: I object to that, Mr. Examiner. That's calling 
for interpretation and for his state of mind. That is precisely the sort 
of evidence that we are confronted with when the books and records aren't 
here. He said was it possible. The only way we can cross-question on 
that is to have the books to see whether it is possible. He is asking for 
his conclusion, for his state of mind, to his mind, not the objective 
evidentiary mind. 
PRESIDING OFFICER BAIN: I think that's a proper question. 
171 A. Yes, it was possible to determine what they were. 
BY MR. MILLER: 
Q. Would you explain how it was possible? A. We had the -- 
MR. MELNICOFF: (interrupting) Pardon me, I object to that 
question again for the reason indicated. Now, you are asking for him 
to describe his state of mind. 
MR. MILLER: I am not asking him to describe his) state of mind, 
Iam asking him how he made this determination. 
MR. MELNICOFF: From books and records which|are not here. 
PRESIDING OFFICER BAIN: Well, there are some copies here 
and I think I could answer some of the questions from the copies. I'm 
sure if I could even think I could answer some an auditor may be able 
to answer them all. He may answer. 
A. We had access to the buy sheets from the various points. We 
checked these figures from the buy sheets from the head| weight and 
amounts on them and from long association with records in stockyards, 
not only at National Stockyards or Chapin but in many other stockyards 


around the country I can recognize head, weight and amounts in books 
and records of various registrants in different books covering the trans- 


action of livestock when I see it. 
* x 
174 BY MR. MILLER: 
Q. When you refer to buy sheets, Mr. Sherman, what are you 
referring to? A. Each one of the country points that operate through 
Midwest Order Buyers have a daily buy sheet which they send to the 
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home office at Chapin and this daily buy sheet bears among other things 


the same information that appears in the distribution book on the left- 
hand side. 

MR. MELNICOFF: I object to his characterization of the buy sheets 
without a buy sheet even being here submitted as a copy of one. I move 


that answer go out. 
PRESIDING OFFICER BAIN: Motion denied. 
BY MR. MILLER: 

Q. Are these buy sheets which you examined a part of the books 
and records of Midwest Order Buyers? A. They were. 

175 MR. MELNICOFF: I object to that question, too, Mr. Examiner. 
MaylI have a continuing objection to all this? I object to that question. 

PRESIDING OFFICER BAIN: You may have a continuing objection. 

It is overruled. 
BY MR. MILLER: 

Q. Have you had any doubt, Mr. Sherman, about any figure appearing 
in the distribution book? Did you make inquiries of any employee of 
Midwest Order Buyers ? 

MR. MELNICOFF: That's again asking for his state of mind, I 
object. Did he have any doubt. That's purely a question for the state of 
his mind. 

PRESIDING OFFICER BAIN: The objection is overruled. 

A. As L testified yesterday, there were certain figures that appeared 
in the distribution book that we didn't know what they were, particularly 
those under the heading on Complainant's Exhibit No. 1 of reweigh weights, 
as one example, of where we had to inquire. Another example comes 
under the headings on Complainant's Exhibit No. 1 of off-truck weights. 
There also we had to inquire what those figures meant. And, of course, 
many times during any audit inquiries have to be made as to what things 
mean. 

MR. MELNICOFF: I object to that question and move the answer go 
out. He has testified that he spoke to several people. He didn't indicate 
who they were, when he talked to them, didn't say what he asked them, 


189 


176 didn't indicate what he asked them, didn't say what they answered. This 
testimony is pure hearsay. 
PRESIDING OFFICER BAIN: This is one of the exceptions to the 
hearsay rule in this type of investigation. The objection is overruled 
and the motion to strike is denied. 
BY MR. MILLER: 

Q. Mr. Sherman, with respect to Complainant's Exhibit No. 4,I 
intended to clarify one thing yesterday and completely forgot about it. 
One of the questions which counsel for respondent asked you this morn- 
ing suggested the matter to me. On the first page of Complainant's 
Exhibit No. 4, Mr. Sherman, it shows certain hogs purchased at 
Springfield which were bracketed to Swift. Does the total number of 
those hogs bracketed to Swift appear on the so-called mock-up as set 
forth on page 2 of this exhibit? A. Does the total number of hogs 
bracketed to Swift appear on the mock-up? 

Q. Yes. A. They do, I believe, with one exception. 

Q I'm talking now about the hogs purchased at Springfield. 
A. At Springfield, yes, the total appears. 

Q. Now, with respect to the other entries showing the places 
where the hogs wece purchased, were the total number of hogs purchased 

177 at those various points as shown by page 1 of this exhibit trans- 
ferred to the mock-up as it is shown on page 2? A. With one exception, 
and that is the number transferred from page 1 to page 2 from Macon 
which is on page 1 under the heading "MAC". It appears on page 2 
under "MAC", the second line, 132 head. You will note on page 1 that 
totals 138, I believe. 

Q. Do you want a pencil, Mr. Sherman? A. No, 138 head. The 


weight does not total the same that appears on page 2 as/appears on 


page 1, however, the money item, three one two six three nine, was 

left in total when transferred to page 2, when transferred to the mock-up. 
Q. They were transferred at the same price? A.) They were the 

same amount of money. That's 140 instead of 138. 
MR. MELNICOFF: Are you making a change in the exhibit, Mr. 

Miller? 
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MR. MILLER: No, sir, I'm not making any change in anything. 
I'm merely asking the witness to explain a couple of entries that 
appear on this exhibit. 

THE WITNESS: I didn't total those figures correctly in my head. 

BY MR. MILLER: 
Q. Mr. Sherman, going to Complainant's Exhibit No. 2, a portion, 
178 in certain of those transactions a portion of the hogs were pur- 

chased at either Springfield stockyards or Union Stockyards in Peoria. 
In each of those transactions in which hogs were purchased at Springfield 


or Peoria did you check records at Springfield and Peoria to determine 


if those hogs had been reweighed? A. I did. 

Q. And what did you find? A. I found out they had not been re- 
weighed at those points. 

Q. There were no reweigh records for those hogs at those points, 
is that correct? A. That is correct. 

Q. With respect to all of the transactions set forth in Complainant's 
Exhibit No. 2 did you make an effort to determine if the records of 
Midwest Order Buyers contained any data to support the invoice weights ? 

MR. MELNICOFF: I object to any evidence concerning what the 
records of Midwest Order Buyers contained. 

MR. MILLER: I asked him if he made an effort to determine. 

PRESIDING OFFICER BAIN: He may answer that question. 

A. I made every effort I could to determine whether there was 
any reweight weights. 

BY MR. MILLER: 
179 Q. What did you do? A. Iasked -- 

MR. MELNICOFF (interrupting): I object again. 

A. (Continuing) -- several of the -- 

MR. MELNICOFF (interrupting): Pardon me. 

PRESIDING OFFICER BAIN: Go ahead. 

A. Lasked several of the people working in the office at Midwest 
repeatedly. 


BY MR. MILLER: 

Q. Who specifically? A. Mr. Ischer, Mr. Hazelrigg, I believe 
Mr. Bryant a time or two. I always received the same answer. 

MR. MELNICOFF: Objection unless you fix the time. 

PRESIDING OFFICER BAIN: That can be fixed from yesterday's 
testimony about when he was there. The objection is overruled. 

BY MR. MILLER: 

Q. Will you continue, Mr. Sherman? A. I forgot what I was saying. 
I asked repeatedly when I was there from several people, people working 
in the office at Midwest, Mr. Ischer, Mr. Hazelrigg, and I believe Mr. 
Bryant and always received the same answer, they did not |have scale 
tickets showing reweighs, they had no record showing the reweighs. 

The only record we were able to find which they said was a reweigh 
record are those reweigh weights shown on Complainant's Exhibit No. 
180 1 under the head of "Reweigh Weights if Shown”. 
* * *x * 
BY MR. MILLER: 

Q. Mr. Sherman, I hand you copies of exhibits which have been 
marked for identification as Complainant's Exhibits Nos. 7, 8,19 and 
20. I direct your attention first of all to Complainant's Exhibit No. 7 
and ask that you examine it and state what it is, if you know. A. Com- 
plainant's Exhibit No. 7 is an invoice which I obtained from Heil Packing 
Company, St. Louis , Missouri, showing the sale of hogs from Midwest 
Order Buyers to Heil Packing Company of 744 head weighing 169 ,700 

181 pounds for the total amount of money, $27, 152. 

Q. Will you describe exactly what you did in obtaining this invoice 
from Heil Packing Company? A. I requested from Heil Packing Company 
this specific invoice, among others, and they at their office produced it 
along with the scale tickets attached thereto and handed them to me. 

Q. I direct your attention to Complainant's Exhibit No. 8 with 
subparts A through F. Will you identify this exhibit, Mr.|Sherman? 

A. Complainant's Exhibit No. 8 is the scale ticket which was attached to 
Complainant's Exhibit No. 7 as I received it at Heil Packing Company. 
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Q. And were those scale tickets covered by Complainant's Exhibit 
No. 8 physically attached to the invoice covered by Complainant's Exhibit 
No. 7? A. They were. 

Q. What did you do with this -- strike that, please. 

Directing your attention, Mr. Sherman, to Complainant's Exhibits 
Nos. 19 and 20, will you identify them, please? A. Exhibit No. 19 involves 
an invoice from Midwest Order Buyers to Heil Packing Company showing 
the sale of 353 hogs on October 20, 1956, weighing 81 ,400 pounds for 
$13,540. 

182 Q. And Exhibit No. 20? A. Exhibit No. 20 is the scale tickets 
that were attached to the invoice as I received it from Heil Packing 
Company. 

Q. Will you describe your method of obtaining these exhibits, Mr. 
Sherman, or the’ documents covered by these exhibits ? A. The same 


manner I obtained the Complainant's Exhibits Nos. 7 and 8. 


Q. What, if anything, did you do with the documents covered by 
these four exhibits after you obtained them from the records of Heil 
Packing Company? A. I returned to our office at National Stockyards 
and locked them in our files, kept them until a later date and then mailed 
them to our office in Washington. 

Q. You mailed them where? A. Washington, our office in 
Washington. 

Q. To the Packers and Stockyards Branch in Washington, D. C.? 
A. That is correct. 

Q. Were all the documents covered by these four exhibits, Mr. 
Sherman, in your care and custody from the time you obtained them from 
Heil Packing Company until the time you mailed them to the Packers and 
Stockyards Branch in Washington, D.C.? A. Yes. 

Q. Did you at any time, Mr. Sherman, examine the books and 
records of Midwest Order Buyers to determine whether or not copies 

183 of these same two invoices were kept in the records of Midwest 
Order Buyers? 
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MR. MELNICOFF: Objection, Mr. Examiner, to anything relating 
to Midwest Order Buyers. 

PRESIDING OFFICER BAIN: Objection overruled. 

A. Yes, these same invoices were in the records of) Midwest Order 
Buyers, copies of them. 

BY MR. MILLER: 

Q. At the time you mailed these documents to the Packers and 
Stockyards Branch in Washington, D. C. did you mail any other documents? 
A. Yes,I did. I mailed several other invoices and scale tickets to 
Washington at the same time. 

Q. And what invoices and scale tickets were those? A. From the 
Hunter Packing Company. 

Q. Were the invoices or scale tickets from the Hunter Packing 
Company in your care and custody at all times that those documents were 
in the files of the district supervisor here at St. Louis National Stock- 
yards? A. Yes, they were. 

MR. MILLER: I offer into evidence Complainant's Exhibits Nos. 
7,8, A through F, Complainant's Exhibit No. 19 and Complainant's 
Exhibit No. 20, A through C. 

PRESIDING OFFICER BAIN: Are there any questions or objection? 

184 MR. MELNICOFF: Yes, Mr. Examiner, I object to them on the 


grounds, first, these on their face appear to be and are transactions 


wherein Midwest Order Buyers had some dealings with a packing com- 
pany. There is no relation, there is no mention of the respondents in 
this transaction whatsoever. They have no relation to respondents or to 
this case at all. 
PRESIDING OFFICER BAIN: I don't believe the objection is good. 
In the first place H. L. Sparks & Company, National Stockyards, Dlinois, 
appears on one of them. 
MR. MELNICOFF: The fact that their name is on there doesn't 
mean that ties them into it. It hasn't been explained. 
PRESIDING OFFICER BAIN: Ifthe check in payment for those aes 
was supposed to be mailed to Sparks & Company and at least some of the 
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testimony at least that the partners in Sparks & Company are also the 


partners in Midwest I think the connection is sufficient. If these are not 
connected up in some way with some transaction charged in the complaint, 
why, of course, they won't be used against the respondent. 

MR. MELNICOFF: Mr. Examiner, that's just it. They have not 
been determined. There are several Sparks entities. 

PRESIDING OFFICER BAIN: There is just one Harry L. Sparks, 

I take it. 

MR. MELNICOFF: Beg pardon? 

185 PRESIDING OFFICER BAIN: There is only one Harry Lee Sparks 
as far as this case is concerned, there may be others, I don't know, 
but it is the two respondents that are in this case. 

MR. MELNICOFF: There are at least four Sparks entities and four 
Harry Lee Sparks concerned. 

PRESIDING OFFICER BAIN: So far as Iam concerned there is 
just one Harry Lee Sparks and there is just one Rex Wanda Sparks. If 
there are others I don't suppose they are respondents in this proceeding. 

MR. MELNICOFF: Yes, they are, Mr. Examiner, they are over- 
looked like everyone despite the fact that I have attempted -- 

PRESIDING OFFICER BAIN (interrupting): Which Harry Lee Sparks 
was it that walked into this hearing yesterday physically ? 

MR. MELNICOFF: There was a person named Harry Lee Sparks 
put as the records of this Department of Agriculture show, there are at 
least four different Harry Lee Sparks, registrants concerned here, who 
are named as respondents and set forth in the complaint and the position 
that is now taken that those registrations amounted to nothing, that's 
beside the point. There has been a complete failure to link and connect 
this up in any way with any of the Sparks respondents. I therefore ask 
that these be denied admission into evidence. 

186 PRESIDING OFFICER BAIN: I disagree directly with that statement. 
If Iam wrong I will change my mind later but I don't see how there is any 
possibility that I could be wrong on any such simple question as that. 

See 7,8, ee Se 20 eS admitted. 


* * 


BY MR. MILLER: 
Q. [hand you Complainant's Exhibits 21 and 22. Will you state 
what they are, if you know? A. Complainant's Exhibit 2] and 22 are 
scale tickets which I personally stamped on the scale at Midwest Order 
Buyers at Chapin on February 21, 1957. 
Q. Who owns the scale upon which you stamped those weights ? 
A. Midwest Order Buyers. Mr. Sparks. 
MR. MELNICOFF: Can I have the date when this was stamped, 
I missed that. 
THE WITNESS: February 21, 1957. 
BY MR. MILLER: 
Q. For which exhibit, Mr. Sherman? A. Both of them. 
Q. Will you describe, Mr. Sherman, exactly what you did in 
stamping the weight impressions on these exhibits? A. The poise on 
188 the scale -- 
Q. (Interrupting) What is the poise, please? A. The poise is the 
balancing weight on the beam which is moved to the various weight figures 
to obtain a weight that you desire to print or if you have something on 
the scale to balance the weight that is on the scale. 
Q. For descriptive purposes and for descriptive purposes only , 


would you describe the poise on this weigh beam on the scale at Chapin 


as a balance weight which moves back and forth along the weigh beam 
in the same manner as the small balance weight moves back and forth 
on a doctor's scale? A. That is correct. 
Q. Now, will you continue, please, with describing exactly what you 
did in printing these tickets? A. This poise also has a fractional poise 
within the poise as an intrical part of the poise which accounts for the 
weights between hundreds. In other words, the five-pound fractions 
from 5, 10,15, on up to 95. 
Q. Well, now, with respect to the printing mechanism on this 
scale which printed these scale tickets, what part of the scale mechanism 
imprints the weight figures which appear on the scale tickets? A. Under- 
neath the weigh beam itself there is a type bar similar to typewriter 
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type and also on the underside of the fractional poise bar which moves 
back and forth as you change it for various poundages between zero and 
189 one hundred marks. 

Q. Is it correct to state, Mr. Sherman, that the weight figures 
appearing upon those two scale tickets are printed by type bars either 
attached to the weigh beam itself or contained in the poise? A. That 
is correct. 

Q. Now, with reference to Complainant's Exhibit No. 21 there is 
a weight figure stamped on that ticket of 12,910 pounds. With reference 
to that figure will you explain which type stamped each figure? A. The 
first three numbers, 129 would be printed by the type attached directly 
to the underside of the weigh beam itself and the last two figures, one zero, 
would be on the fractional poise bar underneath it and as you line them up 
by turning them,'so that you have showing on the scale beam the weight 
of 12,910 pounds, when you put your scale ticket in the slot and press 
the ticket up against the type manually with a squeeze type lever it prints 
the entire number of 12,910 as shown on the beam. 

Q. Is it correct to state that the last two digits of any weight figure 
printed upon this scale would be printed by the type bar contained in the 
poise? A. That is correct. 

Q. And in'what graduation are the figures upon this particular type 

190 of bar? A. In fhe poise? ~ 

Q. Yes. A. Five-pound graduation. 

Q. And what would be the first two digits on that type bar? A. Zero, 
zero. 

Q. And the next would be what? A. Five, ought five. 


Q. Zero five? A. The next would one zero and so on up, fifteen, 


twenty, twenty-five, thirty. 

Q. Now, with respect to the last digit of any weight number if the 
last digit were a zero would that necessarily be the same Zero on the type 
bar which printed that number? Do you understand my question? A. Yes, 
I think I do. If the last number was a zero, in other words, do you mean 
if it was a double zero or a two zero would that zero be the same in both 
cases, the ending zero? 
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Q. Yes, would it be the same type zero? A. No, it would be a 
different type. 
G@. Because of the graduations on the type bar, is that, correct ? 
A. That is correct. 
191 Q. What determines, Mr. Sherman, what figure is printed on a 
scale ticket? A. That figure is determined strictly by manipulation of 
the poise. 
Q. And the position of the poise upon the weigh beam jand the position 
of the fractional poise, is that correct? A. That is correct. 
Q. May weight be printed upon a scale ticket without any load 
being on the scale platform? A. Yes, it could. 
Q. Was any load on the platform when you printed these tickets ? 
A. None. 
Q. Do you know the size of the scale platform of the scale of 
Midwest Order Buyers at Chapin, Dlinois? A. Yes. Mr. McCoy and 
myself measured it. It was eight foot by fourteen foot. 
Q. Do you know how many hogs can be weighed upon that scale 
at any one time? A. I observed while I was there in the company of Mr. 
McCoy 22 hogs placed on that scale and it was crowded, it was hard to 
get them on. 
Q. Would you say that based on that observation that 22 hogs was 
about the maximum number of hogs that could be weighed upon that scale 
at any one time? A. If they were average hogs, that is weighing around 
192 two, two twenty apiece, that is two hundred pounds, two hundred 
twenty pounds apiece. 
Q. If they weighed more it would be a lesser number that could be 
weighed at any one time, is that correct? A. I would think so, yes. 
Q. Directing your attention, Mr. Sherman, to Complainant's 
Exhibit No. 21, there is attached to such exhibit on the back a square 


piece of paper upon which has been imprinted a figure. Will you explain 
what this piece of paper is? A. Well, originally this piece of paper was 
attached to the front side of the Complainant's Exhibit No. 21 and was 

there at the time I printed the two weights on there. 
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Q. What do you call this square piece of paper, Mr. Sherman ? 

A. Merely a piece of carbon paper to allow the imprint to show on the 
first scale ticket. Otherwise you would have nothing but an indentation 
with no inked figures or no carbon figures. 

Q. And at what, on what part of the scale ticket was this carbon 
flap attached at the time you printed the scale ticket? A. To the extreme 
left side of the front so that the indentations as shown on the flap which 
is attached to the back of Complainant's Exhibit No, 21 was directly over 
the weight figures as shown on the front of Complainant's Exhibit 21. 

193 Q. During the time that this scale ticket was in your custody was 
that carbon flap always attached to the front left-hand side of the scale 
ticket? A. Yes, it was. 

Q. And is your testimony with respect to the carbon flap attached 
to Complainant's Exhibit No. 21 equally applicable to the carbon flap 
attached to Complainant's Exhibit No. 22? A. Yes, it is. 

Q. What part of Complainant's ExhibitsNos. 21 and 22, if any, 
would be printed on it, or the type of the scale mechanism come in direct 
contact with? A. I don't believe I got that. What part of the scale ticket 
would the type come in contact with? 

Q. Yes. A. It comes in direct contact with the flap which is on 
the back at the present time. 

Q. At the time you printed these scale tickets, Mr. Sherman, did 


you write anything on the scale tickets? A. Yes,I wrote on the back of 
both of them "Chapin, Dlinois, February 21, 1957, E.W.S." 
Q. Both of these exhibits bear that information and your initials ? 
194 A. They do. 
MR. MILLER: May I have these marked, please? 
PRESIDING OFFICER BAIN: They may be marked as Complainant's 
Exhibit 32 through 41. 


(Thereupon the documents above referred 
to were marked for identification as 
Complainant's Exhibits Nos. 32 thru 41.) 


BY MR. MILLER: 
Q. Mr. Sherman, I hand you a series of documents which have 
been marked for identification as Complainant's Exhibits Nos. 32 through 
41. Each of these exhibits consists of several parts which|have been 
separately lettered. Iask that you look at each of the documents making 
up this series of exhibits and state whether or not you can identify any 
of the documents in these exhibits, and if so, state which documents 
they are. A. Complainant's Exhibit No. 32 is composed of five scale 
tickets marked A,B,C, D and E, which were printed at Chapin on the 
scales of the Midwest Order Buyers. 
Q. Were any of those scale tickets printed by you? A. And 
Exhibit No. 32-C was printed by me. 
Q. How do you know? A. I have Chapin, Dlinois, February 19, 
‘57 and my initials on the back, which I put there at the time I printed 
it. 
MR. MELNICOFF: Pardon me, what was the date, please? 
195 THE WITNESS: The date was 2/19/57. 
A. (Continuing) Complainant's Exhibit 32-D was algo printed by 
myself and I identified that in the same manner, I put the name Chapin, 
Illinois, the date February 19,'57, and my initials E.W.S. on the back 
of that. 
Complainant's Exhibit 32-E was printed by me and identified in 
the same manner. 
Q. Will you go through the rest of the exhibits, Mr./Sherman, and 
identify the ones which you printed? A. Complainant's Exhibit 34-A 
was printed by myself, identified by my initials on the back side, the date 
February 21, 1957, Chapin, Dlinois. 
Complainant's Exhibit No. 36-A was printed by myself. I identify 
that from my initials on the back side, the date 2/21/57, Chapin, Dlinois. 
Complainant's Exhibit No. 37-A was printed by myself at Chapin 
and that is identified by my initials on the back and the date 2/19/57, the 


words Chapin, Dlinois. 
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Q. Is that 37-A? A. Yes, 37-A. 

Complainant's Exhibit 38-C was also printed by me at Chapin, 
Illinois. I identified that by my initials on the back side and the date 
2/21/57 and the words Chapin, Dlinois. 

Complainant's Exhibit No. 39-A was printed by me. It is also 
identified with my initials on the back, the date February 19, '57, the 

196 words Chapin, Illinois. 

Complainant's Exhibit No. 40-A was printed by me and that's 
identified by my initials on the back, the date 2/21/57, Chapin, Ilinois. 

And Complainant's Exhibit 41-C was printed by me and that is 
also identified with my initials on the back side of the ticket, the date 
2/21/57 and the words Chapin, Dlinois. 

@. Now, Mr. Sherman, you have identified Complainant's Exhibits 
32-C , 32-D, 32-E, 34-A, 36-A, 37-A, 38-C, 39-A, 40-A and 41-C as 
scale tickets printed by you upon the Midwest Order Buyers' scale at 
Chapin, Dlinois. Were each of these scale tickets printed by you in 


the same manner which you described in printing scale tickets identified 
as Complainant's Exhibit 21 and 22? A. They were. 

Q. And were these scale tickets plus the scale tickets covered by 
Complainant’s Exhibit 21 and 22 all of the scale tickets which you 
personally printed at Chapin, Tlinois? A. Yes. 

Q. Were all of these tickets printed on the same scale? A. They 


were, 

Q. Now, with respect to each of these scale tickets which you have 
just identified, immediately to the left of each of these scale tickets as 
they appear on complainant's exhibits is a carbon flap upon which a figure 
has been imprinted. Would your testimony with respect to those carbon 

197 flaps be the same as your testimony with respect to the carbon flaps 
attached to Complainant's Exhibit 21 and 22? A. It would. 

Q. After you printed these scale tickets, Mr. Sherman, all of these 
scale tickets which you have just testified about including Exhibit 21 and 
22, what, if anything, did you do with them? A. I kept them in my posses- 
sion until L arrived back at the Packers and Stockyards office in National 
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Stockyards. There I placed them in the file and kept them until I later 
mailed them to our Packers and Stockyards office in Washington. 

Q. Were these scale tickets in your care and custody from the 
time they were printed until the time they were mailed to the Packers 
and Stockyards Branch, Washington, D. C. ? A. That's correct. 

Q. Did you when you mailed these scale tickets to Washington 
mail any other scale tickets printed on the Midwest Or der| Buyers’ 
scale at Chapin, Iinois? A. I mailed the ones that Mr. McCoy printed 
also at the same time. 

Q. And were the scale tickets which Mr. McCoy made upon that 
scale in your care and custody from the time they were made until the 
time they were mailed to the Packers and Stockyards Branch, Washing- 
ton, D.C.? A. They were. 

MR. MILLER: May the Examiner please, at this time complainant 
offers in evidence Complainant's Exhibits 21 and 22. I will withhold 
offering Complainant's Exhibits 31 through 41 until Mr. McCoy has had 
an opportunity to identify the remaining documents. 

* * * * fad 

MR. MELNICOFF: I see. Mr. Examiner, there I again object. 
There is no connection yet that I can see with any of the issues or any 
of the respondents mentioned in this case and, therefore, I object to it. 
As a matter of fact, it doesn't do anything, it is just a record of an ex 
parte scale weighing expedition indulged in by the witness, For what 


purpose or for what reason I don't know, it is not in this record. He 


simply weighed up a lot of scale tickets simply for his own amusement 

so far as this record is concerned. I object. 
PRESIDING OFFICER BAIN: Will these be connected up later with 

transactions alleged in the complaint. 
MR. MILLER: Yes, sir. 


PRESIDING OFFICER BAIN: Exhibits 21 and 22 are admitted. 
* * * * * 
BY MR. MILLER: 


Q. Mr. Sherman, I hand you a document which has been marked for 
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identification purposes as Complainant's Exhibit No. 42. I ask that you 
examine it and state what it is, if you know. A. Complainant's Exhibit 


42 is an affidavit sworn to before me by George J. Ischer, Jr., on the 
first day of February, 1957. 

Q. Will you describe in detail, Mr. Sherman, the circumstances 
under which you obtained this statement? A. I talked to Mr. Ischer 
this morning and he described to me the operations of the Midwest Order 


Buyers. I made notes on that description of his and. after we were through 
I told him there was certain things in there that I would like to have an 
affidavit on so we sat down and drew up this affidavit. I wrote it. Mr. 
Ischer read it. He said it was the truth but before he would sign it 
he wanted to call Mr. Sparks and read it to him. Mr. Ischer took the 
statement before he had signed it, went into his office, we were at the 
time across the hall in another office, and he called Mr. Sparks and he 

read the statement to him over the telephone and he came back 
and said Mr. Sparks wanted to talk to me. I went into his office and 
picked up the phone and talked to Mr. Sparks about the statement. Mr. 
Sparks -- 

Q. (Interrupting) Did you read the statement to Mr. Sparks at 
that time? A. Over the telephone I read it again to him. Mr. Sparks 
says, ‘Well, that's the way we operate and I'm going to have him sign 
it. Put Mr. Ischer back on the phone". Mr. Ischer got back on the phone 
and talked a little while, came back in the other room with me and I 
swore him in and then he signed the statement. 

Q. Did he sign the statement in your presence? A. In my presence 
and in the presence of Mr. Robert G. McCoy. 

MR. MILLER: I offer in evidence Complainant's Exhibit 42. 

* * 6 * * 
BY MR. MELNICOFF: 

Q. Now, Mr. Sherman, may I see the original, please? Would you 
mind exchanging copies with me for the moment so that I may have the 

original and you now have the photostat reproduction, is that right? 
A. That's right. 
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Q. Now, there at the very end of this statement there is the phrase 
"Subscribed and sworn to before me at Chapin, linois, on|this Ist day of 
February, 1957". There is a signature, Earl W. Sherman,|is that your 
signature? A. That's my signature. 

Q. And underneath that there is the type employee of the Depart- 
ment of Agriculture designated under the Act of January 31,1925. What 
does that mean Act of January 31,1925? A. That means that Iam an 
employee of the Department of Agriculture that's designated to take oaths 
and affirmations. 

Q. Have you ever read that Act? A. Have I ever read the Act? 

Q. Yes. A. No. 

Q. Ever seen it? A. I don't think so. 

Q. Then how do you know that it empowers you to do what you 
said it does? A. Because I have a specific authorization. 

Q. Where is that specific authorization? A. In my office. 

Q. Do you know what that says? A. It says that lam empowered 

203 to take oaths and affirmations under the regulations |of the Packers 
and Stockyards Act. 

Q. You don't have that with you? A. No. 

Q. Do you have objection to bringing that to the hearing? A. I 
don't think so. 

Q. Will you bring it with you, then, this afternoon if that's conven- 
ient? A. Would in the morning be all right? 

Q. Or tomorrow morning. 

MR. MILLER: Mr. Melnicoff, I have a designation issued to another 
employee of the Department of Agriculture which I have no objection to 


your using to ask Mr. Sherman if his designation is similarly worded. 
MR. MELNICOFF: All right, I will be glad to use that in just a 


moment. 
Do you have with you a copy of the Act of December 31, 1925? 
THE WITNESS: Are you speaking to me? 
MR. MELNICOFF: No, to Mr. Miller, he kindly said he had the 
other designation, I thought he had the other one, too. 
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PRESIDING OFFICER BAIN: Is this going to be offered as the 
testimony of George J. Ischer, Jr., as an affidavit made by him? 
204 MR. MILLER: It is going to be offered as an admission of an 
agent of Mr. Sparks and as an admission of Mr. Sparks. 
MR. MELNICOFF: If that's the purpose of the offer that dis- 
qualifies it immediately. Mr. Ischer so far as we knowis alive and is 


subject to subpoena and could be brought in here to testify. 

MR. MILLER: Under all the general rules of evidence, even in 
court proceedings an admission by a party to a proceeding or his author- 
ized agent is admissible whether it be testimony with respect to an oral 


admission or a written statement. 

MR. MELNICOFF: But first it must be established as an ad- 
mission. Merely a piece of paper, writing, no matter how endorsed or 
inscribed does not become an admission until it is proven an admission. 
You can't declare it to be an admission, you have to prove it is an 
admission. 

PRESIDING OFFICER BAIN: Well, the reason I asked my question 
was I don't see that it making muchdifference as to whether Mr. Sherman 
had any authority to take an affidavit or not. It is not offered as an affi- 
davit, it is offered as an admission. So I don't think we need to discuss 
the Act mentioned here or Mr. Sherman's authority or anything like that 
until he offers it as an affidavit. If it is offered as an admission. 

205 MR. MILLER: You are correct, an admission does not have to be 
sworn, it may be a statement made by a party orally , it may be any type 
of writing or it! may be under oath. This statement happened to be under 
oath. 

PRESIDING OFFICER BAIN: Well jf it is important as to whether 
it was technically under oath or not, why, go ahead with your questioning. 

MR. MILLER: I don't believe whether or not it was under oath 
makes any difference since it is offered as an admission. 

MR. MELNICOFF: May I inquire now the nature of the offer, then? 

MR. MILLER: It is being offered into evidence as an admission 
of the person making the statement and also as an admission of respond- 


ent. 
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MR. MELNICOFF: Mr. Examiner, as an admission |it has been 
improperly qualified because it has not yet been established, the 
relationship between the person who actually made the statement 
and the person against whom the admission is sought to be made. It 
is quite clear that an agent cannot prove his agency by his| own state- 
ments. Now, to permit this statement here to come in as an admission 
against the respondents then there are other arguments against that 
but just on this bare statement here is improper. I was assuming that 
it was coming in as the testimony of Mr. Ischer and therefore, the oath 

206 was important but merely to tell me now this is an admission 
without further , without an adequate background of proof is improper. 


I object on that ground. 
MR. MILLER: It has already been established, Mr.) Melnicoff, 
that Mr. Ischer was an employee of Midwest Order Buyers and in fact 


he was the general manager of the office at Chapin, Dlinois. 

MR. MELNICOFF: The only testimony in that regard, Mr. 
Examiner, if you recall, is that testimony given by Mr. Sherman as to 
what Mr. Ischer told him. That's the only testimony that we have here 
is the testimony of Sherman about what Ischer told him. You can't prove 
an agency by the agent's statements. 

PRESIDING OFFICER BAIN: Well, on the testimony Mr. Sherman 
talked to what he says was an employee, that employee called what he 
said was his general manager or boss or however you want to express 
it, Mr. Sherman talked to him over the telephone and that) boss who is 
one of the respondents here told him to go ahead, that that was all right 
to sign it. I think that qualifies as an admission. 

MR. MELNICOFF: I take it, then, you have overruled my motion. 

I disagree with you, of course, but I just want to keep my record straight. 

PRESIDING OFFICER BAIN: What motion? 

MR. MELNICOFF: That this paper be denied entrance into this 

record as an admission for the reasons I have indicated. 

PRESIDING OFFICER BAIN: Well, I think it should be admitted. 

MR. MELNICOFF: If it is offered as an admission? 
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PRESIDING OFFICER BAIN: Yes, sir. 

MR. MELNICOFF: Very well, then, we will continue just a little 
further. 

BY MR. MELNICOFF: 

Q. Now, Mr. Sherman, you say that you discussed this matter, 
the matters which appear here on this Exhibit No. 42 for identification 
with Mr. Ischer, is that right? A. That's correct. 

Q. And where did you discuss it with him? A. This statement 
was in the, given to me in the office as you mentioned yesterday at the 
right of the stairs, upstairs at Chapin. 

Q. That's the office which had been assigned to you to conduct your 
investigation, is that right? A. That's correct. 

Q. What time of the day was this statement taken? A. I don't 
remember just exactly. 


Q. Well,do you have any idea about when it was taken, was it 
early morning or late inthe day? A. I started talking with Mr. Ischer 


generally, I think, sometime in the early morning. I can't state now the 
208 precise time, in his office , across the hall to the left of the stairs 
first. 
Q. That's when you first began this discussion with him? 
A. That's correct. 
Q. And that was on February 21,1957? A. February 1, 1957. 
Q. That was after you had been in that place for about two weeks, 
is that right? A. No, I had been there, I believe, about four days. 
_ _Q. Didn't you tell us yesterday that you had arrived there about 
the middle of January '57? A. No, I did not. 
Q. What did you say? A. I said I was there the last week in 
January. 
Q. So it is your testimony now that you arrived there the last 
week in January? A. That's correct. 
Q. And Mr. McCoy, he was there ahead of you? A. Yes. 
Q. And he was the one that arrived January 14 about, the middle 
of January? A. He had been there, I believe, the week prior to the time 


I arrived. 
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Q. So let's get this fixed now. As far as you know it is 

your best recollection and your testimony under oath that you 
arrived at Chapin, Illinois, the last week of January 1957?| A. LI arrived 
there January 28th. 

Q. January 28th? A. Ttat is right. 

Q. You can fix that figure definitely now? A. That's right. 

Q. You couldn't fix it yesterday? A. I looked at my travel voucher 
this morning. 

Q. So since that time you looked at your travel voucher and you 
tell us you arrived January 28, 1957? A. That's right. 

Q. In Chapin, Illinois? A. Yes, sir. 

Q. And that was the first day that you were in this office at Chapin? 
A. That's right. 

Q. And then four days later on February the 1st you took this 
statement from him? A. Approximately four days. 

Q. All right, February the 1st? A. February the 1st. 

Q. Now, you say that you began this discussion with him in the 
morning, you say? A. I believe so, I don't quite remember whether 

it was morning or afternoon. That's been quite sometime back. 

Q. Was this one continuous interview? A. No, I talked to Mr. 
Ischer at some length in his office there first and then I went across 
the hall and he called Mr. Sparks, if I remember right, and read to him 
my notes that I had made at that time about our conversation, that was 
prior to this. 

Q. And then from those notes you made up this statement here? 
A. That is correct, that is the two of us and in talking, making the 
affidavit in this form did not have everything I had in those notes. 


Q. But you had some notes prior to this? A. Yes. 
Q. Where are those notes, do you have them? A. I think they 


are here someplace. 
Q. Would you produce them, please? 
PRESIDING OFFICER BAIN: Well, did you read those notes to 
the respondent? 
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THE WITNESS: Yes, I handed them to him. 

PRESIDING OFFICER BAIN: I mean Mr. Sparks, the respondent ? 

THE WITNESS: Mr. Ischer read them to him. 

PRESIDING OFFICER BAIN: He had all your notes? 

THE WITNESS: Yes, over the telephone. 

PRESIDING OFFICER BAIN: Go ahead. 

THE WITNESS: I can't seem to find my original, Mr. Bain, but I 
do have a Thermofax copy of the original. 

MR. MELNICOFF: May I have those marked, Mr. Examiner, as 
Respondents’ Exhibit 1, if you will, for identification ? 

PRESIDING OFFICER BAIN: All right. 

MR. MELNICOFF: Or would you care to mark it 42-A? It makes 
no difference, just whatever is best. 

PRESIDING OFFICER BAIN: Does the complainant wish to have it 
marked as an exhibit, either way? 

MR. MELNICOFF: Mark it mine. 

PRESIDING OFFICER BAIN: It will be marked as Respondents’ 
Exhibit 1. 


(Thereupon the document above referred 
to was marked for identification as 
Respondents’ Exhibit No. 1.) 


BY MR. MELNICOFF: 

Q. Now, you said you only have one -- this exhibit, Respondents’ 
1 for identification, this is the paper that you produced, the three sheets 
of paper you produced in response to my inquiry to my request that you 
produce the notes that you just spoke about, is that right? A. That's 
correct. 

Q. And these are in your handwriting? A. That's correct. 

Q. And they were made on February the 1st, 1957, by you? 
A. That is correct. 

Q. And they were made by you in Cocnennatton with Mr. Ischer, 
you have said? A. That is correct. 
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Q. And were these made all at one time or were they made in the 
course of the whole day or part of the day? A. If I remember right I 
sat down in a chair next to Mr. Ischer's desk and never got up until I 
was finished. 

Q. And how long were you sitting in that chair beside|Mr. Ischer's 
desk? A. I can't state exactly. I can read this last line here. 

Q. I haven't read it so you tell me. A. "This information was 
related to me by George J. Ischer, general manager of Midwest Order 
Buyers in his office at Chapin, Illinois, on the morning of February 1, 
1957"' and my signature. 

Q. It is now your recollection that this was an interview that took 
place during the course of the morning of February 1, 1957? A. That's 
whatit says here, yes, sir. 

Q. And was it an interrupted interview, was he called to the tele- 

phone or called to perform any duties while the interview was 
taking place? A. I don't remember but I imagine he was. 

Q. The time that you were there you noticed he was frequently called 
to the telephone, is that true? A. That is correct. 

Q. And after you had sat there with him and gathered this information 
then you made this as you talked to him? A. That's correct. 

Q. And these are in your handwriting, you say? A. That's correct. 

Q. Then you went back over to your office? A. That is correct. 

Q. And on the basis of the notes you made there you then prepared 
this Exhibit 42? A. That is correct. 

Q. This affidavit? A. And in Mr. Ischer's presence; 

Q. You wrote this out in what room, in his office or your office ? 
A. Across the hall. 

Q. And was he in your office at the time? A. He was. 

Q. And as you were writing it did you consult your notes here? 


A. To some extent. 
Q. And did you also talk to him? A. That's correct, 
Q. And you put together what he told you in addition to what you 
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had already made notes of? A. Not unless he would let it go in the 
statement. 

Q. That's true, and then it eventually appeared in final form on your 
Exhibit 42 for identification? A. Yes. 

Q. Now, do you remember about what time of the day you finished 
that, could you give me any idea? A. No, I can't, I don't remember. 

Q. Could I ask you whether it was before or after the hour of 12 
noon? A. That I don't remember. 

Q. Do you have any idea whether it was related in any way to the 
normal lunch period around 12 o'clock? A. That I don't remember. 

Q. Who was in the office at the time you spoke to Mr. Ischer at 
the time you prepared those notes, Exhibit 1? A. Mr. Ischer, of course. 

Q. Yes, you were there. A. And myself. 

Q. Yes, anybody else? A. There very well could have been, I 
don't remember exactly. 

Q. There was another desk -- A. (Interrupting) It seems to me 
Mr. Dod Bryant was in there or Mr. Hazelrigg, I don't remember. 

Q. Mr. Bryant has a desk in the same office as Mr. Ischer's doesn't 
he? A. Yes. i 

Q. Could he have been there? A. Yes. 


Q. You don't remember? A. I don't remember. 

Q. Mr. Hazelrigg's desk was in the office across the hall that you 
were using? A. Yes. 

Q. You say he could have been there? A. In and out. 

Q. But you can't say that he was or he wasn't? A. I can't re- 


member right now. 
Q. Where was Mr. McCoy? A. While I was writing these notes? 
Q. Yes. I believe Mr. McCoy was across the hall. 
Q. And did Mr. McCoy ever come across the hall with you? 

A. I don't believe so while I was writing the notes. 
Q. Did he ever come across with you when you presented this 
piece of paper here to him, Exhibit 42, to Mr. Ischer? A. Mr. 
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Ischer was in the room with us on the other side of the hall with Mr. McCoy 


and myself when this whole thing was written. 
Q. And Mr. McCoy was inthere? A. Mr. McCoy was with Mr. Ischer 
and myself. 
Q. And he heard you discuss this with Mr. Ischer at the time 
you were preparing this Exhibit 42? A. That's correct. 
Q. And then when you went back, then you went back over across 
the hall, was that your testimony? A. Mr. Ischer took this) statement 
before he had signed it and went back across the hall and called Mr. 
Sparks. 
Q. Were you present when he called Mr. Sparks? A! No, I could 
hear him, the door was open, I could hear him. 
Q. Did you hear him place the call? A. Iheard him, yes, I heard 
him place the call, I heard him read the statement. 
Q. How did you know it was Mr. Sparks on the other end of the 
wire? A. Because without hanging up he called me and said Mr. Sparks 
wanted to talk to me. 
) . You spoke to Mr. Sparks? A. Yes. 
. You know his voice? A. I know his voice. 
. You would recognize it over the telephone? A. I knew it then. 
. You don't know it now? A. I see Mr. Sparks every day. 
. Well, do you hear Mr. Sparks every day? A. Every day. 
. Over the telephone? A. Not every day over the telephone, no. 
. All right. Now, when this conversation took place over the 
telephone you say you, when the call was placed you were back over in 
your office? A. That's correct. 
Q. So your only knowledge of the fact that Mr. Sparks, that Ischer 
placed the call to Sparks was a hearing of it? A. His statement that he 
was going to call Mr. Sparks and he did make a call and he called me to 
talk to Mr. Sparks. 
Q. Did you hear what he said to Mr. Sparks before you came over 
there? A. He told Mr. Sparks that -- 
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. (Interrupting) You heard this now? A. Yes, that he hada 
statement that I wanted him to sign. 

Q. You were across the hall? A. And that it was somewhat different 
than the notes he had read to him in the morning and he wanted to read it to 
him and he read it to him. 

Q. You heard all this? A. Yes. ; 

Q. And ther you were called in and spoke to Mr. Sparks? A. That's 
correct. 

Q. What did you speak to Mr. Sparks about? A. This statement. 

Q. Did you read it to him? A. If I remember correctly I did. 

Q. Well, now, do you remember correctly? A. Iam sure I read 
it to Mr. Sparks over the telephone. 

Q. Did he comment on it? A. Yes, Mr. Sparks says "That's exactly 
the way we operate". 

Q. Did you comment on it? A. I says, "Well, Mr. Ischer tells me 
that it is the truth". 

Q. Did you tell him of the purpose of giving this statement? A. I 
didn't discuss that, no. 

. Did you ever discuss it with anybody? A. paeee 

. Yes, purpose. A. Yes, I discussed the purpose. 

. With who? A. Of finding the truth. 

. With who? A. Mr. Ischer and Mr. Sparks. 

. What did you tell him? A. I asked him if that was the truth. 

. Did you tell him why you wanted the statement? A. I wanted 
the statement to determine the truth. 

Q. How would the statement determine the truth? What did you 
tell Mr. Ischer when you first began your discussion with him as a result 


of which you made these notes? A. I wanted to find out how his firm 


operated, his explanation of how they operated. 
Q. And what did you ask him? A. Just that. 
Q. Just what? A. When we started talking, how his firm operated. 
Q. Did you show him these notes? A. Yes, sir, he read those notes 
to Mr. Sparks. 
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Q. And then did you tell him, then when you presented this 
affidavit to him did you tell him why you wanted an affidavit? A. Other 
than that I wanted an affidavit? 

Q. That you wanted an affidavit? A. Yes. 

Q. Now, at the time that you prepared this information, for example, 
relating to this March 7, '56, bill in the Hunter Packing, do you see that, 
on the first page of this affidavit? A. Yes. 

Q. Where did you get that information? A. We had] invoices from 
the records. 

Q. You had them or Mr. McCoy had them? A. I believe I had them. 

Q. Had you seen them? A. Oh, yes. 

Q. Now, at the time you read this, that this conversation took place 
with Mr. Ischer and, as you say, with Mr. Sparks who was in the room at 
that time? Now, this was in what room, this was, as I understand it, 
in Ischer's office? A. At the time I had what now? 

Q. This conversation over the telephone, that was in Ischer's 
office, is that right? A. When I had the conversation with Mr. Sparks? 

Q. Yes, sir. A. That was in Mr. Ischer's office at his desk. 

Q. And you can't give us the time, can you? A. No, not exactly. 

Q. You say you don't know whether Mr. Bryant was there or not? 

A. No, I don't remember. 

Q. Mr. McCoy was not in the room at that time? A. I don't 
believe Mr. McCoy was there when I talked to Mr. Sparks. 

Q. Did you have any conversations with Mr. Bryant concerning 
this affidavit in any way? A. Yes. After Mr. Ischer signed it Mr. Bryant 
wanted to know if he could have a copy of it. 

Q. What did you tell him? A. I says, ‘Well, I didn't make a copy." 
If he wanted to copy it on the typewriter while I was there that I would 
be very glad to let him do so. 

Q. So did you ask him to make a copy of this affidavit? A. No, 
he asked me if he could make a copy. 

Q. He asked you? A. Yes. 
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Q. And you gave him copies? A. No, he made them. 

Q. You gave him the original for which to make the copy, I 
should have said? A. That's right. 

Q. Now, isn't it true that Mr. Bryant had just come into the 
office that you asked him to do that? A. I didn't ask him to do that. 

I don't remember whether he had just come in or whether he hadn't. 

Q. Isn't it true that at the time Mr. Bryant offered to make a 
typewritten copy, as you have said, that he had just come into the office? 
A. Idon't remember. I believe Mr. Bryant -- I believe I was across 
the hall and he walked over there and asked me if he could have a copy, 
if Iremember correctly. That's been two years ago. 

Q. Well, now, let's get this accurately now. You said that while 
you were talking with Mr. Ischer over the telephone that Mr. Ischer 
then signed that affidavit in his office, at his desk, is that right? A. That 
is not right, I didn't talk to Mr. Ischer over the telephone, I talked to Mr. 
Sparks over the telephone. Mr. Ischer signed this statement across the 
hall. 

Q. Across the hall in your office? A. In the office we were using. 

@. And then Mr. Bryant came into that office? A. Not at that 
time, I don't believe. It was somewhat later, I'm not sure now, I tell 
you I don't remember, that's been too long ago. I do remember Mr. 
Bryant came and asked if he could have a copy, he copied this on the 
typewriter. 

Q. Now, isn't this the fact, Mr. Sherman, I want you to think very 
carefully, that at the time that this Exhibit 42 was signed by Mr. Ischer 
that it was signed by Mr. Ischer in his office at his desk, is that right, 

or is that not right? A. That is not right. 

Q. And is it a fact that at the time this affidavit was signed that 
shortly thereafter that Mr. Bryant either asked you or you asked him to 
prepare a typewritten copy, is that right? A. Shortly after Mr. Ischer 
signed this, swore to it, Mr. Bryant came and asked me if he could 
have a copy. 
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Q. Did Mr. Bryant ask you for that copy while you were standing 
in Mr. Ischer's office beside Mr. Ischer's desk? A. I do jnot remember 
where he asked me for it. 

Q. Will you say that he did not ask you for it at that point? A. I 
won't say one way or the other, as I said, I do not remember. 

Q. Well, is it my understanding, then, that you were in your office 
at the time that he asked you for this affidavit? 

MR. MILLER: I think the witness has fully ans'wered that question. 

A. I don't remember. 

MR. MELNICOFF: I think the witness’ testimony will show that 
he insists that he was in his office. I am trying to establish this point. 

BY MR. MELNICOFF: 

Q. Now, you don't remember where you were at the time Mr. 
Bryant asked to typewrite this copy? A. Physically, what room I was 
in I don't remember. 

Q. But you do say that Mr. Ischer signed it not in his office but 
in your office? A. That is correct. 

Q. And he signed in the physical presence of Mr. McCoy? A. That 
is correct. 

Q. And Mr. McCoy was there? A. That is correct. 

Q. Was it shortly after 12 o'clock noon? A. I don/t remember. 

Q. Would you say it was not? A. I say I don't remember. 

Q. You can't relate it in any way to the lunch hour? A. No, I 
remember or I know from this statement here that it was in the morning 
when I took these notes. This has no time on it. 

Q. And you don't recall when that was done? A. I/don't recall 


just exactly when it was. 
Q. And you don’t have any notes from which you could refresh 


your recollection? A. No, I don't. 
* * * 


BY MR. MELNICOFF: 

Q. Mr. Sherman, in this statement, Exhibit 42 for identification, 
you notice there at the very top of the pencilled writing which I understand 
you made, there is the phrase "As general manager I make all the bills or 
invoices which are sent to the various buyers." Do you see that statement 
there? A. Yes, sir. 

Q. Then may I call your attention to the last page, I guess it is the 
penultimate sentence, again as follows: "I stated that I made all the bills 
or invoices, actually I or my assistants make out these bills to the buyers. 
I don't always do it personally." Do you see that? A. Yes. 


Q. Now, that represents, does it not, a change of statement, that is, 


he says something in the final part that he doesn't say in the first state- 
ment I made, is that right? A. That's right. 

Q. And yet you say you wrote this all up at one time. Or did you say 
you did? A. It would be impossible to write it all at once, you have to 
write it in sequence. 

Q. But you wrote this first part, of course you wrote that first? 

A. Right. 

Q. And you said something in there that later on was negative in the 
final statement, towards the end there? A. Qualifying, yes. 

Q. He qualified it. So how is it, then, that you wrote something in 
the first part that required a qualification thereafter? A. I suppose Mr. 
Ischer decided that that first wasn't exactly correct. 

Q. Well, do youknow? A. And he wanted to make the correction. 

Q. But as you wrote it up originally, then, you didn't have the 
qualification in there. A. Mr. Ischer during the course of writing this 
up several times would think of things he wanted in there and they were 
in at his request. 

Q. Well, Mr. Sherman, Iam frank to tell you that Iam somewhat 
confused. As I understood it, that after a conversation with Mr. Ischer 
in which you took some notes which are here as Respondent's Exhibit No. 
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1 for identification, that you then prepared the Exhibit 42. That's been 
your testimony to this extent? A. That's after this. 
Q. By "after this" you mean after the Respondent's Exhibit No. 
1, the notes were made, these were made first in sequence|? A. That's 
right. 
Q. They were made by you? A. That is correct. 
Q. And they were made by you in conversation with Mr. Ischer ? 
A. That's correct. 
Q. Then on the basis of that you went back and made Exhibit 42, 
that's the affidavit? A. Yes, sir. 
Q. And then, of course, here you now present this to me here, 
in the first part you have one statement had which you admitted to me 
is qualified in a subsequent statement? A. That's correct. 
Q. So then this affidavit was written at least two different times 
because once you wrote one thing and another time after Mr. Ischer saw 
it apparently he changed his mind about something and you qualified it? 
A. Mr. Ischer qualified it. 
Q. Well, you reported Mr. Ischer's qualification then? A. That's 
right. 


Q. Ata subsequent time? A. At the same time we were writing 


this up. 
Q. Then you mean to tell me, then, that you wrote this up without 
a single erasure or interlineation of any kind even though there were 
statements in there that required a qualification? A. There is not an 
erasure on it. 
Q. That's right. Yet the fact remains the first part is qualified 
to the extent that I read it by a second part? A. That is correct. 
Q. Now, in your notes, here you have various statements but there 
is no reference in your notes to this item of March 7, 1956, which appears 
in your Exhibit 42, is that right? Would you examine it and tell me whether 
Iam correct in that or not? A. Now what was your question again? 
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Q. Is there any reference in your notes, Respondent Exhibit 1 
for identification, to the item of March 7, 19 56, as it appears in 
Complainant's Exhibit 42 for identification relating to Hunter Packing 
Company? A. Only inasmuch as he stated in this note that he at times 
added weight to puy weights to take care of shrinkage. 

Q. But the example that is cited in Exhibit 42 for identification is 
not cited in your notes. A. No, it is not. 

Q. When did you become familiar with this transaction which 
appears in Exhibit 422? A. He stated at the time, I had it prior to this 
statement. 

Q. Prior to this statement? A. Apparently, yes. 


Q. Well, apparently now, are you deducing that from the fact -- 


A. (Interrupting) The statement itself would show that I had it prior to 
that time. 

Q. But outside of that you have no knowledge, of course? A. I 
can't remember, no, not at this point. 

Q. Did you have that knowledge at the time you prepared these 
notes? A. I rather imagine T did. 

Q. But yet you didnt put it in your notes, is that right? A. At 
this time Mr. Ischer was relating to me how they operated. 

Q. When did you learn from Mr. Ischer that he was the general 
manager and that he made out all the pills and invoices? Was that 
before or after you made these notes, Exhibit No. 1? A. Iknewit 
before that. 

Q. Sir ?| A. I knew that he was general manager before that. 

Q. Mr. Sherman, is this what happened, that you presented this, 
by "this" I mean Exhibit 42, to Mr. Ischer, and that after reading it he 
decided that he wanted to qualify the statements that appeared therein 

231 with regard to what he does with invoices? A. I don't know what you 
mean by presented. Mr. Ischer stood there and told me that he resided 
at No. 1 North Crescent Drive, Jacksonville, Illinois. 

Q. And as he -- A. (Interrupting) And he had to tell me these 

things for me to put them down. 
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Q. So as he told you these things you put them down? |A. That's 
correct. This particular item in here I questioned him about and was 
writing it. 

Q. Which particular item are you talking about now? A. The 
March 7, 1956, billing to Hunter Packing Company. 

Q. You questioned him about this as you were writing jit down ? 
A. That's right. 

Q. That was the second time you questioned him about it, isn't 
that right, at least the second because you questioned him about it when 
you made these notes? A. Herel questioned him about weights, how they 
arrived at the weights. 

Q. But you just told me that the example that you mentioned that 
appears in Exhibit 42 appears in Exhibit No. 1 except that it/isn't named 
in Exhibit No. 1? A. No; I said there is reference to it inasmuch as it 

says here that they did add weights. 

Q. Isee. There is a reference to it? A. That's right. 

Q. And yet when you came to make up Exhibit 42 you found it 
necessary to question him again about it? A. That's right. 

Q. And from what he told you then you apparently put down here 
in Exhibit 42? A. I put the detail down. This was strictly general. 

Q. Now, then, when you presented these notes to him about what 


time of day as near as you can remember or can you remember? A. I 
believe Mr. Ischer asked me right after we got through talking if he 


could read those to Mr. Sparks. 
Q. These notes? A. Yes. 
Q. And as far as you know he did? A. Yes. 
Q. And that was the time you got on the phone and explained them 
to Mr. Sparks, too? A. Yes. 
Q. And then after that was done then you further prepared this, by 
"this" I mean Exhibit 42? A. That's right. 
Q. And then this was executed, you say, in the presence of Mr. 
McCoy? A. That's correct. 
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Q. Now, coming back to the copy, you say Mr. Dodd came to your 
office? A. Mr. Dodd did come and ask if he could have a copy of this. 

Q. How long was this after the affidavit had been signed? A. That 
I don't remember. 

Q. Was it sometime shortly thereafter would you-say, during the 
course of that day? A. Yes. 

Q. During the course of the day he came in oe asked you for a copy 
of that affidavit? A. If I remember correctly, yes. 

Q. You are certain it wasn't right after the time that Mr. Ischer . 
signed it? A. It was after he signed it, yes. 

Q. But not a short time after, it was sometime daring that day after 
he signed it? A. That's right. 

Q. But it wasn't contemporaneously with it, that is, George didn't 
sign it and then give it to Mr. Dodd to make a copy? A. No. 

Q. That is not what happened? A. No. 

Q. Isee. All right. A. No. 

MR. MELNICOFF: This concludes, so far as Iam concerned, Mr. 
Examiner, the examination on the admission of the document. The reason 
that I asked the reference to the statute, I am sorry I don't have it here 
with me, the statute under which this exhibit was taken provides that such 
persons as Mr. Sherman and others in his category are under the purpose 
of this Act permitted to take certain statements in the course of an investi- 
gation. Now our position is this, that this was not the kind of an investiga- 
tion that was authorized to be performed since it was into the books and 
records, practices, et cetera, of an entity, Midwest Order Buyers, which 
is not subject to the Packers and Stockyards Act. Therefore in connection’ 
with this it was not the kind of an investigation that is envisaged by the 
Act of January 31, 1925, and for that reason I object to its admission 
into evidence. 

Furthermore, this witness has demonstrated, I arereeve® a complete 
lack of recollection to the point that I doubt seriously whether his testi- 
mony is of sufficient solemnity to sponsor this exhibit into evidence. 
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Moreover it relates, as does most of the evidence here so far, to an entity 
which is not a part of this proceeding, which is not subject to the Packers 
and Stockyards Act and is therefore improperly considered/here. For 
those reasons and on those grounds, Mr. Examiner, I respectfully 
request that admission in evidence be denied to this Exhibit) 42. 
PRESIDING OFFICER BAIN: ‘I don't think the objections are good. 
It is admitted. | | 


(Thereupon the document heretofore 
marked as compat. Exhibit 
No. 42 was received in evidence.) 


MR. MELNICOFF: Very well, Mr. Examiner, may I at this time by 
stipulation, since my case is not on, and I believe it is a part of it, have’ 
admitted in evidence Respondent's Exhibit No. 1, the notes? Would it be 
convenient to designate it now as 42-A? I believe that the two should go 
together. 

MR. MILLER: You have been referring to it, Mr. Melnicoff, as 
Respondent's Exhibit 1. It might be. could be confusing at this point to 
assign a different number to it. 

* * * * * 

MR. MELNICOFF: Very well, then, Mr. Examiner, I ask that 
Respondent's Exhibit No. 1, the notes to which this witness, Mr. Sherman, 
has been referring, be admitted into evidence as Respondent's Exhibit 
No. 1. I realize it is out of turn and this is somewhat unusual, but as I 
understand it, the complainant has no objection. I ask that) the rule be 
waived in that regard. 

PRESIDING OFFICER BAIN: Is there any objection? 

MR. MILLER: No, sir. 

PRESIDING OFFICER BAIN: Respondent's Exhibit 1 is admitted. 

* * * * * 
DIRECT EXAMINATION (continued) 
BY MR. MILLER: 


Q. Mr. Sherman, I'm not exactly sure that the record is:clear on 
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this particular point. With reference to Complainant's Exhibit No. 42, 


which you have identified as a sworn statement made before you by 
George J. Ischer, and also with reference to Respondent's Exhibit No. 1, 


which of these documents was read to Mr. Sparks or discussed with Mr. 
Sparks over the telephone or were both of them read to Mr. Sparks ? 
A. Both of them were read to Mr. Sparks. 
Q. Both of them were discussed with Mr. Sparks, is that correct? 
A. Yes, both were discussed with Mr. Sparks by me. 
* * a * 
CROSS EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. Sherman, you have told us this morning that you finally arrived 
at Chapin, Mlinois, on January 28, 1957. Do you recall that ? A. Yes. 

Q. You say you consulted your travel records and that is the 
time you arrived there as shown by your travel voucher records? 

A. That's correct. 

Q. Can you tell us the circumstances under which you were directed 
to conduct that investigation of Midwest Order Buyers? A. Mr. Bowman 
that I mentioned yesterday, was in our St. Louis office sometime prior to 
January 28, shortly before, I don't remember just how many days, and he 
asked me to go to Chapin and make a trade practice audit of the books 
and records there as it pertained to purchases and sales from the posted 
stockyards of Springfield, Peoria, and Bushnell. 

Q. And were you, you were told that that was to complete the audit 
that had been begun by Mr. Smith, is that right? A.' No, that's not right. 

Q. Well, what relation did the audit begun by Mr. Smith have with 

what you were asked todo? A. Mr. Smith was making, I believe, 
what you would say was a balance sheet audit from the records of Mr. 
Gilby, that Mr. Gilby had in his possession of Peoria and Bushnell and 
subsequently went to Peoria using those records and found while he was 
there that he could not make a trade practice audit along with his 
financial audit because at those points he only had purchase records, there- 
fore a trade practice audit wasn't made by Mr. Smith. 
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Q. But the audit that had been done by Mr. Smith was not complete, : 
is that right? A. As far as the financial audit that he started out, yes, it 
“was done. ; 

Q. And your work, among other things, was to give completion to 
Smith's work, is that right? A. As far as I was concerned it was a 
separate and distinct trade practice audit. | 

Q. Did it have any relation to what Mr. Smith had done? A. Not 
that I know of. Not particularly. 

Q. Well, you said you had read Mr. Smith's audits as background, 
as I recall, is that right? A. Whenever I make an audit of any firm I 
read all prior or previous audits even if I made it myself before I give 
an.audit again. © ; : 

‘Q. But Mr. Smith's work was not complete because he didn't have, 
; as he said, sufficient information to conclude what work he had 
‘been: doing, is that right? A. He didn't make a + trade practice audit at all. 
He just made a financial. audit. 

Q. Then of ¢ course you were to make a trade practice audit? A. That 

is correct. : 
_ Q. And that was.in connection with the same entities that Mr. Smith 
had ‘been working on? A.. I included Springfield. 

Springfield is in our ‘territory and of course Chapin is in our territory 
also. 


Q. So you en aoe of the entities upon which Mr. Smith had 
worked as well as some that he had not worked? A.: Two)|of them he had 
worked on, Peoria and Bushnell, that is. not in trade practice matters, 


just in financial.- 
Q. But your work, then, was a continuation of the anditing investiga- 

tion of the entities upon which Mr. Smith had worked, among other things ? 

A.’ I'don't know whether you are getting the distinction between a financial 

audit and a trade practice audit or not. I-did not make a financial audit. 

I made a trade practice audit. 
Q. But had Mr. Smith been instructed to ‘make a trade practice 


224 


audit in his work? A. I don't know. 

Q. But when you, but yours was a trade practice audit in part at 
least of some of the entities upon which Mr. Smith had made a financial 
audit, is that right? A. That's right. 

Q. So that by the time your work was complete and when you put 
that together with work that Mr. M. C. Smith had done you would have 
both a financial audit and a trade practice audit of those entities upon 
which you both had worked? A. I don't believe you could call it a trade 
practice audit if either one of those two he had worked on by himself 
because I had three included in mine of Springfield. 

Q. Yes, but he made a financial audit, you say of let's say one Sparks 
entity, all right, take any one that you like, is that true? A. He made a 
financial audit at Peoria and Bushnell, Bushnell stockyards. 

Q. And did you make a trade practice audit of any of the entities 
upon which he had made a financial audit? A. Peoria and Bushnell. 

Q. So that to the extent that you made a trade practice audit and 
he made a financial audit, your two audits together completed the work 
on those entities, is that right? A. I don't know how it would be completed. 
His was financial; mine was trade practice. Sometimes we make financial 
audit several times without making a trade practice audit and the other 

way around. 

Q. But you did make a trade practice audit of some of the entities 
upon which Smith'had made a financial audit, is that correct? A. That is 
correct, as far as it pertains to sales through Midwest Order Buyers. 

Q. Would you tell me again what your instructions were, you say 
they were generally to make a trade practice audit? A. That's correct. 

Q. And you are sent specially out of the St. Louis office? A. Well, 
no more than I am sent specially on any job. 

Q. Was there any, did you have a discussion with anyone with regard 
to the books and records that you were privileged to examine at the 


Chapin, Dlinois, office? A. Do you mean with people at Chapin? 
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Q. With anybody, let's start that way. Did you have any discussions 
with anybody as to what books and records you were privileged to examine? 
A. Well, before we got any records or before I did we had to ask somebody 
for them. I was a perfect stranger there. 

Q. Who did you ask for them? A. Oh, either Mr. Ischer or Mr. 
Hazelrigg usually. 

Q. But that was after you got there? A. That's right. 

Q. But you said Mr. McCoy was there about a week or so, is that 
right, before you got there? A. I guess he was there about three or four 
days before that, I'm not sure, the prior week, anyway. 

Q. Yes, well, we will ask Mr. McCoy that when he takes the stand. 
Did you understand what books and records you were permitted to look at 
once you got to Chapin? A. I think Mr. McCoy had already had invoices, 
buy sheets, and some financial records he was looking at. 

Q. Did you ever have any conversation with Mr. Hopper about this 
investigation? A. With Mr. Hopper? 

Q. Yes. A. You mean our Chicago -- 


Q. (Interrupting) Yes, your Chicago man, sorry, I should have 
identified him. A. I have talked to Mr. Hopper many times. 

Q. Did you every talk to him about this investigation? A. I prob- 
ably have. 

Q. Do you recall that you did? A. I think I have. 

Q. Can you recall when that conversation was, sir? A. Specific 


instances no. 
Q. Could you say whether it was before you came to Chapin, Ilinois? 
A. I wouldn't know whether it was or not. 
Q. Was it in connection with the investigation at Chapin, Illinois? 

A. When? 
Q. At the time you had this conversation with Mr. Hopper, you can't 

remember when? A. I say I expect I have talked to him about it, yes, 

to some extent, not too much. 
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Q. Did he ever give you any instructions with regard to how to 
conduct this investigation at Chapin, Illinois? A. No, sir. 
Q. Did he ever tell you what books and records to look at while 


you were at Chapin, Tlinois? A. No. 

Q. Are you sure of that? A. Mr. Hopper? 

Q. Yes. A. No, Mr. Hopper never did. 

Q. Did anyone else ever tell you what books to look at? A. Ivery 
seldom have anyone tell me what books to look at. 

Q. In that case you should remember if it is a seldom occurrence. 

* * * PA * 
BY MR. MELNICOFF: 

Q. Did anyone give you instructions, by anyone I mean anyone in 
your office, that is, in the Department of Agriculture, Packers and Stock- 
yards Branch, did anyone ever tell you what books and records you were 
supposed to look at? You can answer that yes or no. A. Specific records? 

Q. Yes. A. No. i 

Q. Did they tell you any class of records that you could look at? 

A. Inform me as to what records I was to go and look at? 

Q. That's right. A. No. 

Q. Did anyone ever tell you that you were or were not to look 
at records of Midwest Order Buyers? A. No. 

Q. Did anyone ever discuss with you whether or not you should 
look at records of Midwest Order Buyers? A. No. 

Q. Did anyone ever mention to you that there was an understanding 
with the respondents as to what records you were permitted to consult? 
A. Not that I know of. I believe Mr. Hopper had obtained consent prior 
to Mr. Smiths going there and Mr. McCoy. 

Q. You believe now that Mr. Hopper had obtained consent before 
Mr. Smith and Mr. McCoy went there, is that right? A. That's correct. 

Q. Upon what do you base that belief? A. I believe Mr. Hopper 
sent us a letter. 

Q. Mr. Hopper sent you a letter? A. Stating that he had requested 
the permission from Mr. Sparks. 
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. Stating he had gotten permission from Mr. Sparks? A. Yes, 


Q. Do you recall the date of that letter? A. No, I don't. 

Q. Prior to January 28, 1957? A. Yes. 

Q. Do you recall and do you know where that letter is now? A. I 
believe it is here. 

Q. Would you produce it, please? 

MR. MILLER: Do you know, Mr. Sherman, where the letter is? 

PRESIDING OFFICER BAIN: . Off the record while the witness looks 
for the letter. 

(Discussion off the record.) 

PRESIDING OFFICER BAIN: On the record. 

MR. MELNICOFF: May this be marked just for identification, Mr. 
Examiner, as Respondent's Exhibit No. 2? 

PRESIDING OFFICER BAIN: It may be so marked. 


(Thereupon the document above 

referred to was marked for iden- 
tification as Respondent's Exhibit 
No. 2.) 


BY MR. MELNICOFF: 

Q. Mr. Sherman, I now hand you a copy of a letter which I have had 
the Examiner mark as Respondent's Exhibit No. 2 and ask |you if you know 
what that letter is, sir. A. It is a letter written by Mr. G. H. Hopper, 
District Supervisor of the -- 

Q. (Interrupting) Written to whom, sir? A. Mr. Harry L. Sparks. 

Q. And this is the letter you referred to just before we went off 
the record, right? A. Yes. 

Q. That letter is marked, there isa stamp there received, is there 
not, January 2, 1957, that appears on the reverse? A. That's correct. 

MR. MELNICOFF: Mr. Examiner, I would like the record to show 
that in Respondent's Exhibit No. 2 I meant to include both the front and 
the reverse. 

PRESIDING OFFICER BAIN: Yes. 
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MR. MELNICOFF: So the identification includes both sides. 
BY MR. MELNICOFF: 
Q. You were familiar with this letter, you say, before you conducted, 
before you went into Chapin, is that right? A. I believe So, yes. 
Q. Was there any response made by Mr. Sparks to that letter? A. I 
have no copy of it. 
Q. Do you know that one was received? A. I imagine there must 


have been because they went up there and did get the records. 


Q. You do know that there was one received, right? A. I say there 

must have been; I don't know. 

MR. MELNICOFF: Mr. Examiner, and Lowell, too, I have here a copy 
of a letter which was written in reply to Respondent's Exhibit No. 2. Of 
course I only have the copy, the original is with the Packers and Stockyards 
Branch of the Department of Agriculture, I assume, or some other agency. ~ 
I know that I can ask the government to produce the original. However at 
this time I should! like to have this letter marked as Respondent's Exhibit 
No. 3 for identification. I would like to show it to counsel for the complain- 
ant and inquire as to whether or not we can arrive at some understanding 
that such a letter was sent and received as indicated. 

PRESIDING OFFICER BAIN: It is so marked. 


(Thereupon the document above referred 
to was marked for identification as 
Respondent's Exhibit No. 3.) 


MR. MELNICOFF: May we go off the record while we make the 
inquiry ? ; 

PRESIDING OFFICER BAIN: Off the record. 

(Discussion off the record.) 

PRESIDING OFFICER BAIN: On the record. 

MR. MELNICOFF: In an off-the-record conversation with counsel 
for the government it appears that, and it is quite understandably so, that 
they would desire to verify the receipt of this letter which has been marked 
for identification'as Respondent's Exhibit No. 3. Under the circumstances 

since it will not delay the proceedings, I will not press this matter 
any further at this time. 
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PRESIDING OFFICER BAIN: All right, sir. . 
MR. MELNICOFF: But, Mr. Miller, in the event that [I should want 
to cross-examine this witness further with regard to this matter I assume 
you will not object to it even if it should be somewhat out of|turn. 
MR. MILLER: No, sir, I will make no objection except to relevancy. 
MR. MELNICOFF: Oh, yes, I understand that. 
MR, MILLER: And the witness will be available throughout the 
proceeding. 
MR. MELNICOFF: I understand that. Thank you very much, sir. 
BY MR. MELNICOFF: 
Q. So that with that understanding, Mr. Sherman, we will proceed. 
So then you knew the existence of this letter of December 17 at the time 
that you began this inquiry? A. Yes, sir. 
Q. And I have showed you that, the response, and we are going, 
we will go into that further at a later date? A. I didn't see it, no. 


Q. Yes. Well, we will go into that. Now, then, assuming for the 
moment, and this is all assuming in my question, that Respondent's 

Exhibit No. 2 was sent by Mr. Hopper and Respondent's Exhibit 
No. 3, both for identification, was the reply, with those two things behind 
us, then you went in to conduct your investigation, isn't that so? A. I 
went up there January 28. 

Q. Now when you arrived there you found that Mr. McCoy had 


already been there? A. Yes, sir. 
Q. He had been there for several days before? A. Three or four, I 
believe, yes, sir. 
Q. Three or four days. At that time what particular books did 
you ask to be shown to you? A. I don't remember, again, I was there 
quite some time. I asked for a lot of records and got a lot jof records, 
invoices, buy sheets, distribution book, I didn’t get any scale tickets, and 
from those things that I obtained by asking I made my trade practice audit 
with Mr. McCoy's help. 
Q. You went at this and you asked for these books and records at 
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various times as your investigation dictated their need as you saw? 
A. That's correct. 

Q. Would you tell us of whom you made these inquiries? Requests 
for books and so forth? A. As I said before, from several people there, 


Mr. Ischer, Mr. Hazelrigg, whoever I could contact that wasn't busy and 


I could get ahold of them. 

Q. Did you ask Mr. Dodd Bryant for any books and records? A. I 
probably did. 

Q. But youdon't recall specifically that you did, is that right ? 

A. Not specifically. 

Q. But you can't say that you did not? A. No. Normally I would 
say Mr. Ischer and Mr. Hazelrigg because they were usually around. 

Q. During the course of your investigation in addition to asking 
these people for these books and records did you ever have any conver- 
sations with them? A. While I was there, yes. 

Q. And how often did you.have these conversations with them ? 
Frequently? A. Well, now, I don’t know what you mean, just a talk to pass 
the time of day? I don't know the people very well but they were friendly. 

Q. And you'were friendly too? A. I tried to be. 

Q. Did you address Mr. Ischer by his first name, George, as you 
recall? A. I don't remember whether I did or not. 

Q. Did he call you Mr. Sherman or Earl? A. I don't remember 
that. 

Q. Did you ever talk to any of these people at a point or place 
outside the Chapin office? A. I talked to Mr. Ischer once outside. 

Q. And when was that, if you can recall, as nearly as you can? 

A. I talked to him at a bowling alley. 

Q. That was during the course of the examination, of the audit? 
A. Yes. 

Q. And did you discuss the audit with him at that time? A. A little 
bit, yes. 

Q. What did you tell him at that time? A. I told Mr. Ischer what 
I was finding. 
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Q. Did you explain to him in detail what you had been finding 
or just generally? A. I told him I had been finding some added weights. 

Q. Did you express an opinion as to the propriety of the trade 
practice? A. I told him I didn't think it was very ethical. 

Q. And that's -- 

MR. MILLER: Let me have that question and answer 
back, please. 

(Question and answer read.) 
BY MR. MELNICOFF: 

Q. Was this the only time that you met Mr. Ischer at/a place 

outside the office at Chapin, Illinois, that you can recall during 
the course of the audit? A. That's the only time I remember. 

Q. Did you at any time ever tell him what you had found and what 
your opinion was of what you had found other than this one ie A. I 
might have up in the office. 

Q. But you have no clear recollection of it? A. I have no clear 
recollection of it. 

Q. It isn't as clear as the one time that you met him in the bowling 
alley? A. No. 

Q. And of course that bowling alley meeting was a casual one, I 
take it? A. Yes, it was. 

Q. It was after hours? A. He had told me he was going bowling, 
asked me if I'd come down and watch him. I told him I might. 


Q. But it was not in connection with your official duties at all, 


was it? A. No. 
Q. Just a casual meeting, I believe it was interesting to both of 


you? A. That's right. 
Q. No other time did you discuss your findings with him? A. Unless 


it was up in the office. 
Q. But you have no clear recollection of those? A. |I don't remember 


of talking with him any more about it. 
Q. Now you can't say that you did, I take it? A. I don't believe I 


did too much. 
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Q. Very well. Can you say, you said you asked for, I think the 
expression is yours, a great many books and records during the course 
of your inquiry, that's correct, isn't it? A. Yes. 

Q. And you received a great many books, not a great many books 
necessarily, but pieces of paper, invoices, buy sheets, everything that 
you asked for? A. That's correct. 

Q. They were given to you without restraint, is that right ? 


A. That's correct. 
Q. You hadicomplete cooperation of all the people involved ? 


A. Yes, sir. 

Q. And then of course you used these pieces of paper and analyzed 
them as your intelligence and training dictated they should be used, isn't 
that right? A. That is correct. 

Q. And you came to certain conclusions and you made certain 
findings as to the propriety or impropriety of the facts as disclosed by 

these paper's and books and records that you saw? A. That is 
correct. 

Q. Did you at any time ever explain to Mr. Ischer or Mr. Hazelrigg 
or Mr. Gibson or Mr. Bryant, if you did talk to him, what you found as a 
result of all the papers and books that they gave you? A. Mr. Ischer, as 
I said before, I told him. 

Q. This oné time in the bowling alley? A. Yes. 

Q. But during the course of your investigation did you ever walk 
into him with a sheaf of papers, several papers -- I said sheaf because 
I generally carry a lot of papers around with me -- and say can you 
explain this transaction to me, did you ever do that ? A. I probably asked 
him several times to explain figures and everything. 

Q. And the explanation you got, did you ever tell him, either at 
that time or later on, was either in accord or in violation of any accepted 
practice? A. I don't believe so. 

Q. You didn't do that? A. No, sir. 

Q. When you looked at all those books and records for the period 
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indicated by Exhibit No: 1 that you brought into evidence here, did you 


see any repeated practices, that is, did you find whereas you have 
concluded that weight was added. was that done several times? A. Yes. 
Q. And those several times that you saw were all, or in many 
instances if not all, reflected in the Order of Inquiry, isn't that true? 
A. Yes, they are reflected there. I believe there are some 45 in one 
paragraph. 
Q. Yes. I'm not asking you to make a catalogue. Some of your 
findings were reflected inthe Order of Inquiry? A. That's right. 
Q. And did you find these all on one day? A. No, sir. 
Q. That is by that, they were not all done in one day but you 
didn't find them on the same day of your investigation? A} No, sir. 
Q. You were there for about six weeks, as you say, approximately? 
A. Approximately. Of course there was days when I didn't even come 
up there, I had other business in National Stockyards and had to go back. 
Q. Sure, I understand, but they were found on different days of 
the investigation during the period that you were there? A. That is 
correct. 
Q. And yet did you ever call these to the attention of anyone at 
Midwest of your findings and that you were. in your judgment you found 
that they were wrong? A. One particular one that appears in Mr. 
Ischer's statement, yes. 
Q. Did you tell him that it was wrong? A. Yes. 
Q. Did you tell him that it should be stopped? A. Yes, sir. 
Q. When did you tell him that? A. I believe that day, if iam 
not mistaken. 
Q. Did you tell him why it was wrong? A. Yes, I told him that it 
was falsification. 
Q. In what respect? A. Of adding weight. 
Q. Did you know how that computation was arrived at? A. Well, 
he said they added weight. There was no supporting entry in the book to 
show where the weight had come from. I asked him about it specifically 
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in the statement and in the statement he said that they had added 
weight to some of the hogs on the invoice. 

Q. Now -- A. (Interrupting) And I explained to him that any 
invoice covering weight of hogs that was not true and correct weight 
of the hogs would be a false invoice. 

Q. That was the sum of your explanation to him? A. I believe 
it was at that time. 

Q. You had access to all the books and records concerning this 
transaction which is recited on, as having taken place on March 7, 
1956? Iam referring now to the transaction that is recited in your 
Exhibit No. 42.. You had all those records, didn't you? A. I had 
Chapin's records, yes, sir. 

Q. And they were all available to you, is that right? A. That's 
correct. 

Q. And it is your conclusion now, as it was your conclusion then 
on February 1, 1957, that on the basis of all the books and records 
and accounts and papers available to you in your experience and under- 


standing as an auditor that those books and records reflected an in- 


correct trade practice? A. Yes, sir. 
Q. And that was your conclusion on February 1, 1957? A. Yes, 


Q. And it is your conclusion now, I take it? A. Yes, sir. 

Q. Isee. What computations did you make to ascertain whether 
that was a correct or incorrect trade practice or did you make any? 
A. Yes. The distribution book and the invoice together showed a 
difference from the buy weight and there was nothing to show that 

there was any reweigh weights. 

Q. What would you consider something as showing a reweigh 
weight? A. A scale ticket. 

Q. Nothing else but a scale ticket? A. That's the best evidence 
I know of in a stockyard where they have scales and print scale tickets. 

Q. That's true, butisthereany other evidence that's maybe not as 
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good as that but that is evidence of a weight? A. If I was/buying hogs 


by weight I would accept nothing else. 

Q. Well, unfortunately you weren't buying hogs this/time, but as 
an auditor now is there any other record that may not be the best, as 
you say, but is there any other record to indicate what the weight of a 
hog is? A. Not that I know of. They had indicated in ee distribution 
books that the hogs weighed so much when they bought them, they had 
a different weight on an invoice and nothing to support the weight on 
the invoice. 

Q. And you have said that what was -- A. (Interrupting) The 
weight on the purchase was supported by a buy sheet from the various 
stations. 

Q. And -- A. (Interrupting) Then again I had no scale tickets. 

Q. You accepted the buy weight. A. I put down what I found. 

Q. Did you accept that figure? A. What do you mean by accept ? 
That was the figure they had in their books. 

Q. All right. Well, you had to use that figure in order to arrive 
at what you call added weight, is that correct? A. That's correct. 

Q. So you did accept it to that point? A. To that point. 

Q. So there is an instance where you accepted a computation of a 
weight that wasn't based on a scale ticket, isn’t that right? A. For the 
purpose of making that tabulation, yes, sir. 

Q. That's right. So that although you said the best| evidence of 
a weight is a scale ticket there is now something else which may not be 
as good but which is acceptable, is that right? A. For purposes, as I 
stated, of making that tabulation. 

Q. All right, we will accept that. Now, at the other end did you find 
any evidence which in the absence of a seale ticket that you would accept 
for the purposes of this computation? A. Yes, sir, in some instances 
I put down on the tabulation their reweigh weights if they had them shown. 

Q. So what you are concerned with now is the use of the word 
"reweigh", is that right? A. Not specifically. 
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Q. If something appeared in a book and was marked a reweigh 
weight you accepted that as a reweigh weight? A. As I said, those 
figures were not marked, I had to ask what they were and that was an 
explanation given to me. 

Q. Well, when you asked and you were told that this is a reweigh 
weight you accepted that, is that right? A. I put it down in the tabulation 
as a reweigh weight. 

Q. And you accepted that in making your calculation as to whether 
or not that transaction showed, as you called it, an added weight ? 

A. That's correct, also made the statement as to whether it was added 
on top the reweigh or not. 


Q. That's'the second instance we have found now inthe absence of 


a scale ticket we have found -- A. (Interrupting) For the purposes of 


this tabulation, yes. If animals are bought by weight a scale ticket is the 
only evidence of the weight. 

Q. Well, if that's your belief I'm not one to shake it but at the 
moment we are not interested inthat, at this particular instance. There- 
fore, then, in the absence of a weight which was catalogued or marked 
reweigh weight in some way or a weight that you were told was a re- 
weigh weight you assumed, then, that a figure was not a reweigh weight, 
is that right? A. In the absence of being told? 

Q. Yes. A. And in the absence of any figures, yes. 

Q. Yes. But if there was no caption or anything in the book that 
said reweigh, the word reweigh there, and if no one told you that was a 
reweigh weight then it wasn't a reweigh weight as you understood it? 

A. You say if no one told me? 

Q. Yes. A. Lasked specifically for weights as they appeared on 
the books, distribution books, a weight or a figure that always appeared 
under the weight on the mock-up and if it was there it always appeared 
in the same place under the total weight on the mock-up of the invoices. 
What that figure was and they told me that was a reweigh figure. 
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Q. And you accepted that? A. And that was the only figure they 


ever told me was a reweigh figure. 


Q. Did they ever tell you that any figure on there 
weigh figure? A. Any figure on that distribution book ? 
Q. Yes. A. Yes. 
Q. Which figures were those? A. They told me the figures on 


was not a re- 


the left side of the mock-ups of the invoices were off-truck weights 


appearing by the truckers’ names. 
Q. Did they ever tell you that the invoice weights 


were reweigh 


weights? A. Mr. Ischer made that point in his statement. He said 


that some of the hogs were reweighed while weight was added to others 


when making the invoices. 


Q. You say Mr. Ischer made that statement. Isn't it true that 


you wrote out that statement for him? A. It is in my handvriting, 


yes, sir. 


Q. And isn't it true that you, it is your wording? 


A. I would 


say it is mostly Mr. Ischer's wording. Maybe I would use a type of 


English that he wouldn't use, I don't know. 


Q. What do you understand the phrase "added weight" to mean ? 


A. The way it is said here, some of the hogs were rewe 
weight was added to others when making the invoice. It 


one meaning. 


ighed while 
can only have 


Q. Well, what is that meaning? A. Weight was added when they 


made the invoice. 
Q. By that do you mean it was added arbitrarily? 
what it says. 


A. That's 


Q. Well, now -- A. (Interrupting) It says some of the hogs were 


reweighed. 


Q. What did you mean there when you put that in there? A. Just 


what it says. 
Q. Well -- A. This was Mr. Ischer's statement, 
one that swore to it and signed it. 


Mr. Ischer is the 
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Q. Now that statement was made up by you on Bee 1, 1957, is 
that right? A. That's right. ree tec : 

Q. And you had arrived there on January 28, 1957? A.-.That is 
correct. z “ 
Q. So it was , within three or four pa after the tine you arrived you 
feel that you had-a sufficient understanding. of the operations and the. book- | 
keeping and everything else to be able to‘arrive at a con¢lusion as to the, 
not only the way the books and records were kept. but as to what they 
reflected, is that true? A. Partially. I thought I had sufficient knowledge 
of them: at that time to obtain a statement from Mr. Ischer, ‘especially 
after I got his explanation on the day I-got the statement of how they operated. 
Q. Did you attempt to obtain a statement from Mr. Ischer at. the 
time you concluded your, investigation ? A. A statement from. ‘him? - 

Q. Yes. A. No. 

Q.: : You did not. From your experience in n this field do you. ‘believe 
that hogs can gain weight ? ? A. Can hogs gain weight ?. 

Q: -Yes. A.. Certainly hogs can gain weight. ae: . 

Q. And do they gain weight, asa 2 matter of tack in. jour ‘experience? : 
Q.: Do hogs gain weight ? - : SoM R ee 


Q. Yes. A.' Yes. they \ would. have’ to gain weight f in order't to got > from : 


pigs to hogs. peer ; 
Q. ‘But I mean at the time they are purchased, let's say, in a. situation, a 
: similar to the operation that you investigated at the: time ‘they. were. sold 
could they. gain weight? A..I don't imagine they could. shes 
Q: Did you ever express the opinion that a hog. could not gain ‘weight 2 
as s they were ‘handled and the purchases ‘sold. by the place that you were 
investigating ?- ‘A. Some of the points I was = raneshenene: they. could mot 
gain ‘weight. : 
: z “Xou. say ‘they could not? (ACS And the? didn't. 
.. And they didn't ? A. That's correct: : 
*- Did you ever make any Cee or tests | to determine that 2. 


= Yes, sir. 
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. When was that? A. In Springfield. 
. Where? At Springfield you say? A. Yes. 
. Iasked you when. A. Now this test was from their records. 
. Oh, that is you, you didn't run the test yourself, you just took 
their records? A. That's right. 
Q. And do you remember what records you saw? A}! Their purchases 


and their sales. I believe that's reflected in 1956 annual report from the 
Springfield stockyards. 
Q. That is a posted yard? A. That's right. 
Q. And you say you obtained that information from the annual report ? 
A. I believe so, they did lose weight there. Again I asked |Mr. -- well, of 
course that hasn't come in yet. I haven't testified to it, but I asked Mr. 
Harmes about reweighing up there and he stated that when he did reweigh 
he always lost weight. 
Q. But you never yourself conducted any weight test to determine 
whether they could gain or lose weight? A. I have actually weighed 
hogs coming into a stockyard and then inspected the scale tickets when 
they were weighed for sale, the same hogs, and it varied, some of them 
gained, some of them lost. 
Q. Did you ever do that in any of the Midwest points? A. No. 
Q. Are you aware of the fact that the hogs that came in to Midwest 
were fed? A. At all their points? 
Q. Yes. A. I wouldn't know. 
Q. Did you see them fed at any point? A. I think I saw them feeding 
some at Chapin. 
Q. Well, did you see any feeding troughs and things of that sort ? 
A. Yes. 
Q. Did you see any feed in the store available for feeding? A. No, 
I did not. 
Q. Do you know that they had any there? A. I think they did because 
I believe one of the men was feeding one day when I walked out through the -- 
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Q. (Interrupting) Do you have any idea how much is spent annually 
by Midwest on feeding hogs? A. I think Midwest bought feed but I didn't 

make a -- I knew they bought feed because I saw it. 

Q. That didn't appear in any of the books that you looked at? A. I 
didn't go over the ledgers. 

Q. During the time that you were conducting this investigation I take 
it you spent most of your time in that little room at the head of the stairs 
to the right that had been assigned to you folks, is that right? A. Most of 
the time. 


Q. Other times you spent downstairs? A: Downstairs. 


Q. And did you observe the purchase of hogs at any time? A. I 
believe I was there two or three times when farmers had hogs, were 
there collecting for their hogs. 

Q. Did you observe the weighing of hogs as they were purchased? 
A. IfI remember right, I believe I did see one or two transactions. 

Q. In order that this record may not carry a contrary impression. 
you were never excluded from watching the weighing? A. Oh, no. 

Q. It just happened that you had something else to do that you weren't 
there? A. That's right. 

Q. But you were never told you can't watch the hogs be weighed? 

A. No; they let us walk in the yards any place we wanted to. 

Q. They have a scale down there at Chapin, do they not? A. That's 
correct. 

Q. I think you and Mr. McCoy actually measured it? A. Itisa 
very smali scale. 

Q. Well, to me it is a big scale. Well, anyhow -- A. (Interrupting) 
It is -- 

Q. (Continuing) -- you testified to the measurements on it so we 
will not go into that again. Does the word Spinks balance mean anything 
as far as you are concerned? A. Spinks balancer? . 

Q. Yes. A. There is a Spinks indicator. 
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Q. Is this anything near what it might look like (indicating), roughly ? 


Is that right? It is sort of a meter, isn't it, or a registering device? 


A. That would be the outline of the outside of it. 
Q. Yes, sir. Well, what is on the inside of this thing as you see it 
visually? A. There is an arrow. 
Q. And is that a movable arrow, I suppose? A. Yes, it swings back 
and forth. 
Q. It can swing left and right, there is a certain swing to it, isn't 
that correct? A. That's right. 
Q. Apparently we don't have rock and roll, we have swing in the 
stockyards. 
MR. MELNICOFF: Mr. Examiner, I think we might eliminate that if 
it has gotten into the record. 
BY MR. MELNICOFF: 
Q. Is there any sort of a register up here on the top that will show 
you how far to the left or right this arrow is swinging? A. Directly in 
the center there is a target. 
Q. Is that about right? A. The target area, the entire target area 
would represent one minimum graduation on the fractional poise. In other 
words, the entire black target area which is split in the center by a line 
to indicate the exact center of that target area, the entire area represents 
one minimum graduation of the fractional poise which is five pounds. 
Q. I see. And so that, as I understand it now, please correct me if 
I am any way in error, that once a load is put on the scale platform the 
beams are adjusted until this arrow moves within the target area, is that 
right? A. Providing the scale was balanced before the ad was put on, 
providing it was weighed properly, if the arrow comes to rest within the 


black target area then you have a correct weight. 

Q. Isee. And then at that point when that arrow reaches that 
point, the one you have just described, the person who is) conducting the 
weighing manipulates a lever or squeezes something and the weight is 
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recorded at that moment, isn't that right? A. On the scale ticket in the 


slot. 
Q. Now, these, you say, and these are, you said something about 
gradations. They are zero, five, ten, and so forth? A. That's on the 


fractional poise. 

Q. Is there any scale which is in general use in the stockyard 
industry which has gradations other than five, ten, and so forth? A. Not 
that I know of. 

Q. In short, the scales that you saw in Chapin, Illinois, were of 
the kind and have the equipment and recorded the gradations such as 
those that are generally in use throughout the stockyard industry, is that 
right? A. Yes. 

Q. Posted yard or nonposted yard? A. Correct. 

Q. So that if these scale tickets here that you produced this morn- 
ing which showed that they ended in zero and five, that is the way you 
find every scale involved in this sort of practice. Assuming the load 

weighed that much that's the way it would end. You wouldn't find 
anything in three or a two or a one? A. No. 

Q. So the scales there were not unusual in that respect? A. Not 
unusual at all. 

Q. Asa matter of fact, they were the usual kind of scales? 

A. That is correct. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. MILLER: 
* * * * * 

Q. You were asked by Mr. Melnicoff whether or not the Order of 
Inquiry reflected all of your findings and I wasn't exactly sure what your 
answer was and that was the reason for my asking the question. A. No, 
it didn't reflect anything that did not pertain to a posted stockyard. I 
found, of course, a lot of other things as shown by the Respondent's 
Exhibit No. 1, Complainant's Exhibit No. 1. 
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Q. But does the Order of Inquiry include even all of the transactions 


which refer to posted stockyards? A. No, it doesn't include even all of 


those. 

Q. In response to a question by Mr. Melnicoff you stated, I believe, 
that you repeatedly asked for scale tickets in support of certain invoice 
weight figures, is that correct? A. That is correct. 

Q. Now, with respect to transactions set forth in Complainant's 
Exhibit No. 2, Mr. Sherman, in addition to requesting scale|tickets in 
support of the invoice figures, invoice weight figures in those transactions, 
did you also examine the distribution book of Midwest Order Buyers to 
determine if entries were made in such book showing reweigh weights ? 

A. I did. 

Q. And what did you find? A. I found no entries showing reweigh 
weights. 

Q. Did you ask for other data concerning reweigh weights with 
respect to these transactions? A. I did. 

Q. And what was the result of your inquiries? A. I received nothing, 
they had nothing there to show that there was any reweigh weights. 

Q. With respect to the statement Mr. Ischer signed and with 
particular reference to the statement concerning added weights did 
Mr. Ischer make that statement to you orally? A. Yes, sir. 

* * * * * 

MR. MELNICOFF: Mr. Examiner, I just wonder at this moment, I 
omitted, I'm sorry, if you recall, I presented this Exhibit No. 2. I wonder- 
ed if we might at this time stipulate that into evidence? This is the letter 
written by you people to Sparks. I don't have copies, and that is a copy 
itself. I know it is subject to all sorts of frailties and can be admitted only 
by stipulation, but I think it would be well to have it in the record at this 
point at this time from a chronological point of view. 

MR. MILLER: It was my understanding it had already been admitted. 

PRESIDING OFFICER BAIN: Not Respondent's Exhibit 2. 

MR. MELNICOFF: I didn't move its admission, no. I think this should 
go in at this time. 
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PRESIDING OFFICER BAIN: Is there any objection? 
MR. MILLER: Well, Mr. Sherman already stated this copy was re- 
ceived by the office at the National Stockyards. I have no objection. 
PRESIDING OFFIC ER BAIN: it is admitted. 
* 


* 
ROBERT G. McCOY 
DIRECT EXAMINATION 
BY MR. MILLER: 


Q. Will you'state your full name and address, please? A. Robert 
G. McCoy, 5708 Kroegermount Drive, Cincinnati 5. 

Q. What is your occupation, Mr. McCoy? A. Iam an auditor with 
the Packers and Stockyards Branch of the U. S. Department of Agriculture, 
stationed at Cincinnati in the Cincinnati office. 

Q. You are now stationed in the Cincinnati office? A. That's right. 

Q. How long have you been stationed in the Cincinnati office? 

A. Lhave been in the Cincinnati office about a year and a half. 

Q. How long have you been an auditor for the Packers and Stockyards 
Branch, Mr. McCoy? A. I have been doing auditing work for the Department 
for about four and a half years. 

Q. And where were you stationed prior to being stationed at 
Cincinnati? A. I was stationed at National Stockyards, Illinois. 

Q. And were you stationed at National Stockyards, Illinois, during 
1956? A. Yes, I was. 

Q. And in 1957? A. Yes, I was. 

Q. Mr. McCoy you have been handed documents which have been 
marked for identification as Complainant's Exhibit Nos. 9 through 18. I 
ask first of all that you examine Complainant's Exhibit No. 9 and state 
what it is, if you know. A. Complainant's Exhibit No. 9 is an invoice from 
Midwest Order Buyers to Hunter Packing Company, East St. Louis, Tlinois, 
dated March 7, 1956, on 639 hogs, weighing 137,950 pounds, and sold to 
Hunter Packing Company by Midwest Order Buyers. 

Q. Where did this invoice come from? A. This invoice came from 
the records of the Hunter Packing Company. 
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Q. And who obtained this invoice? A. I obtained this invoice from 
their records. 
Q. Will you describe your method of obtaining this invoice? A. I 
went to the Hunter plant with Mr. Sands and we talked to Mr. Applegate, 
the vice president, and asked to be given access to their purchase records 
on their purchase of hogs and he made those records available and then we 
withdrew certain transactions of which this is one. 
Q. This is one of the invoices which you withdrew from the records 
of Hunter Packing Company? A. Yes, sir. 
Q. I direct your attention to Complainant's Exhibit No. 10. Will 
you identify what that is and from what records they were obtained, if 
you know? A. Exhibit No. 10 consists of the scale tickets/ covering the 
639 hogs shown in Exhibit 9 and these scale tickets were attached to the 
invoice, sold to Hunter Packing Company, and the tickets are on Midwest 
Order Buyers' scale tickets. 
Q. Mr. McCoy, I direct your attention now to Complainant's No. 
11, 13, 15, and 17, and ask you that you identify those exhibits, please. 
A. Complainant's Exhibits 11, 13, 15, and 17 are also invoices from 
Midwest Order Buyers to Hunter Packing Company, East St. Louis, 


Mllinois, on hogs sold by Midwest Order Buyers to Hunter) Packing Company. 


Q. Did you obtain each of these invoices, Mr. McCoy, from the same 
place and in the same manner as you obtained the invoice which had been 
identified and marked as Complainant's Exhibit No.9? A. Yes, I did. 

Q. Directing your attention to Complainant's Exhibit No. 12, will 
you identify the documents covered by that exhibit. A. Exhibit No. 12 
consists of the scale tickets from Midwest Order Buyers |which were 
attached to the invoice which is shown as Complainant's Exhibit No. 11 
on 662 hogs sold by Midwest Order Buyers to Hunter Packing Company. 

Q. Will you identify Complainant's Exhibit No. 14, | A. Complainant's 
Exhibit No. 14 is the scale tickets from Midwest Order Buyers on the hogs 
sold to Hunter Packing Company August 22, 1956, which were attached to 
the invoice to Hunter Packing Company. 


Q@. And that would be the invoice marked Complainant's Exhibit 
No. -- A. (Interrupting) That is the invoice marked Complainant's 
Exhibit No. 13. 

Q. And will you identify Complainant's Exhibit No. 16? A. Com- 
plainant's Exhibit No. 16 consists of the scale tickets from Midwest 
Order Buyers on the hogs which were sold to Hunter Packing Company, 
August 29, 1956. These scale tickets were attached to the invoice which 
is dated, which is listed as Complainant's Exhibit No. 15. 

Q. And will you identify Complainant's Exhibit No. 18, Mr. 
McCoy? A. Complainant's Exhibit No. 18 consists of the scale tickets 
from Midwest Order Buyers to Hunter Packing Company on the 869 
hogs sold by Midwest Order Buyers to Hunter Packing Company, Sep- 
tember 6, 1956, and these tickets were attached to the invoice on 
those 869 hogs and this invoice is shown as Complainant's Exhibit 
No. 17. 

Q. Were all of these invoices, then, Mr. McCoy, and scale tickets 
obtained from the records of Hunter Packing Company? A. Yes, they 
were. 

Q. After you obtained these invoices and scale tickets from 
the records of Hunter Packing Company what did you do with them ? 

A. Itook them back to the Packers and Stockyards office and turned 
them over to Mr. Sherman who is custodian of the records there. 

MR. MILLER: May the Examiner, please, I offer into evidence 
Complainant's Exhibits Nos. 9 through 18. 

PRESIDING OFFICER BAIN: Are there any questions or objections? 

MR. MELNICOFF: I object to these exhibits on the ground as here- 
tofore indicated, they are books and records of Midwest Order Buyers, 

the respondents do not appear on them in any way. I have argued 
and presented this objection to the Examiner heretofore in an extended 
fashion. I see no reason, unless the Examiner desires me to, to state 
again what I have already said. Assuming that the Examiner has with- 
in his mind what my objection is, for those reasons and for those 
grounds I object to the receipt of these exhibits. 


PRESIDING OFFICER BAIN: I don't think that objection is good. 
Are there any others that you have not stated? 
MR. MELNICOFF: No, I have no others. 
PRESIDING OFFICER BAIN: Those exhibits are admitted. 


(Thereupon the documents heretofore 
marked as Exhibits Nos. 9 through 18, 
inclusive, were received in evidence.) 


MR. MILLER: I will now identify Exhibits 23 through 31 which have 

been already marked through Mr. McCoy. 

PRESIDING OFFICER BAIN: All right. Exhibits 23 through 31 have 

already been marked for identification. 
BY MR. MILLER: 

Q. Mr. McCoy, I have handed you documents which have been 
marked for identification as Complainant's Exhibits Nos. |23 through 31. 
I direct your attention first of all to Complainant's Exhibit No. 23 and 
I will ask you to examine it and state what it is, if you know. A. Com- 
plainant's Exhibit 23 is a Midwest Order Buyers’ scale ticket with the 

weight of 114,160 pounds imprinted on it. 

Q. Do you know who printed that weight on that scale ticket? 

A. Yes, sir, I printed this weight on this scale ticket on the scale at 
Chapin, Illinois. On the Midwest Order Buyers' scale at Chapin, Dlinois. 

Q. And you printed that weight figure, then, on the scale of Midwest 
Order Buyers at Chapin, Illinois? A. That's correct. 

Q. And what, if anything, did you write on the scale ticket at the 


time you printed the scale ticket? A. For purposes of identification I 


wrote on the back of the scale ticket, "Chapin, Illinois, February 20, 

‘57 and my initials, R. G. M. 
Q. Now, Mr. McCoy, I notice on that exhibit that there is a small 

carbon flap, at least we called it a carbon flap this ae attached by 

a paper clip to the under side of that exhibit. Will you explain what that 

flap is? A. That is a small carbon flap which is attached to the left- 

hand side of the scale ticket on the front for the purpose of making a carbon 

print of the weight on the original copy or on the original ticket, the first 

ticket. 
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Q. Was that flap attached to the front of the scale ticket on the 
left-hand side at the time you printed the weight on that scale ticket ? 

A. Yes, the flap was. 

Q. Now, Mr. McCoy, directing your attention to Complainant's 
Exhibits Nos. 24 through 31, I will ask you to examine them and identify 
each one of them if you will. A. Complainant's Exhibit 24 is a Midwest 
Order Buyers’ scale ticket which is with the weight, two weights imprinted 


on it, 13,720 pounds and 13,720 pounds. This ticket was printed by me - 
on the scale at Midwest Order Buyers' office in Chapin, Illinois. On the 
back of the ticket for identification I have written "Chapin, Ilinois, 
February 21, 1957," my initials, R. G. M. 

Q. Will you examine the rest of those documents, Mr. McCoy, 
Complainant's Exhibits 25 through 31, and state whether or not you 
printed each of those scale tickets upon the Midwest Order Buyers' 
scale at Chapin, Illinois. A. Do you want me to identify them individually ? 

Complainant's Exhibit 25 is also a scale ticket similar to the other 
tickets identified which I printed at the Midwest Order Buyers’ scale at 
Chapin, Illinois, land it carries the weight of 13,340 pounds imprinted on 
the ticket. On the back of the ticket for identificationI have "Chapin, 
Illinois, February 20, 1957," and my initials R.G.M. 

Complainant's Exhibit 26 is also a Midwest Order Buyers' scale 
ticket with the weight 14,350 pounds imprinted twice on it which I printed 

on the scale at the Midwest Order Buyers’ station at Chapin, Mlinois, 
and for identification purposes I have written on the back of the ticket, 
“Chapin, Mlinois, February 21, 1957," and my initials R. G. M. 

PRESIDING OFFICER BAIN: If these are all the same isn't it 
sufficient to say they are all that? 

MR. MILLER: It certainly will be. 

BY MR. MILLER: 

Q. Can you state whether or not all of the scale tickets which you 
have were printed by you on the Midwest Order Buyers’ scale at Chapin, 
Nlinois? A. Yes. 


249 


Q. Were they all printed by you in the same manner as you described 
in connection with Complainant's Exhibit No. 23? A. Yes, jthey were. 
Q. And do each of these scale tickets, Complainant's| Exhibits Nos. 
23 through 31, bear a date which you placed upon the scale ticket and your 
initials? A. Yes, they do. 
Q. And was the carbon flap which is attached to each of these scale 
tickets attached on the front left-hand side of each scale ticket at the time 
you printed the weight on the scale ticket? A. Yes, it was, 
Q. And after you printed these scale tickets what did you do with 
them? A. I turned these tickets over to Mr. Sherman for safe- 
keeping. 
MR. MILLER: May the Examiner, please, I offer into evidence 
Complainant's Exhibits Nos. 23 through 31. 
PRESIDING OFFICER BAIN: Are there any questions or objections? 
MR. MELNICOFF: Yes, Mr. Examiner, the same objection that I 
made to the earlier exhibits in this series, I believe Exhibits 21 and 22. 
They are completely blank, I see no relevance to the proceeding. Of course 
there is nothing here that connects them with respondents.) For the reasons 
indicated I object to the reception of these exhibits into evidence. 
PRESIDING OFFICER BAIN: I think they are admissible on 
counsel's statement that they will be connected up. 
MR. MELNICOFF: Thank you. 
PRESIDING OFFICER BAIN: 23 through 31 are admitted. 


(Thereupon the documents heretofore 
marked as Exhibits Nos. 23 through 
31, inclusive, were received in 
evidence.) 


MR. MILLER: These have already been marked for identification. 
PRESIDING OFFICER BAIN: Is that 32 through 41? 
MR. MILLER: That's correct. 

BY MR. MILLER: 
Q. Mr. McCoy, I have handed to you documents which have been 


previously marked for identification as Complainant's Exhibits Nos. 32 
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through 41. I direct your attention first of all to Complainant's Exhibit 
32-A. I ask that you examine it and state what it is, if you know. A. Com- 
plainant's Exhibit 32-A is a Midwest Order Buyers’ scale ticket with the 
weight imprinted on the ticket of 15,615 pounds. That weight is printed 
twice on the ticket. 

Q. Did you print this scale ticket on the Midwest Order Buyers' 
scale at Chapin, Illinois? A. Yes, I did, and for identification I have 
written on the back of the ticket, "Chapin, Mlinois, February 21, 1957,” 
and my initials R. G. M. 

Q. And the carbon flap which is attached to this exhibit immediately 
to the left of the scale ticket, was that carbon flap attached to the front 
left-hand side of'the scale ticket at the time you printed the weight on 
the scale ticket? A. Yes, it was. 

Q. Now, Mr. McCoy, I ask that you look at all the other documents 
covered by these exhibits and merely point out the documents or scale 
tickets which you printed on the scale, on the Midwest Order Buyers' 
scale at Chapin, Illinois, in the same manner as the scale ticket identified 
by Complainant's Exhibit 32-A. A. Complainant's Exhibit 32-B was 
printed by me in the same manner, Complainant's Exhibit 33-A was 

printed by'me in the same manner, also Complainant's Exhibit 33-B, 
33-C, 33-D, 33-E, and Complainant's Exhibit 34-B, Complainant's Exhibit 
34-C, Complainant's Exhibit 34-D, and Complainant's Exhibit 34-E. Also 
Complainant's Exhibit 35-A, 35-B, 35-C, 35-D, 35-E. Complainant's 
Exhibit 36-B, Complainant's Exhibit 37-B, Complainant's Exhibit 37-C, 
Complainant's Exhibit 38-A, 38-B, Complainant's Exhibit 39-B, 39-C, 
39-D, Complainant's Exhibit 40-B, Complainant's Exhibit 40-C, Com- 
plainant's Exhibit 41-A, Complainant's Exhibit 41-B and that is all. 

Q. Were all of these scale tickets which you have just identified, 
Mr. McCoy, printed by you on the Midwest Order Buyers’ scale at 
Chapin, Dlinois? A. Yes, they were. 


Q. And does each of these scale tickets bear your initials? A. Yes, 


sir, they do. 
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Q. Did you place your initials on such scale tickets at the time you 


printed the weights on such scale tickets? A. I did. 


Q. With respect to the so-called carbon flap which is attached on 
these exhibits to the left of the scale ticket, with respect to each scale 
ticket which you have identified, was the corresponding ¢arbon flap attached 


to the scale ticket on the front left-hand side at the time 
scale ticket? A. Yes, it was. 


you printed the 


Q. And what did you do with these scale tickets after you printed 
them? A. I turned these tickets over to Mr. Sherman for safekeeping. 


Q. Were these scale tickets which you have just identified together 


with the scale tickets covered by Complainant's Si ed Nos. 23 through 


31 the only scale tickets which you printed at Chapin, Il 
I believe so. 

MR. MILLER: May the Examiner please, I offer i 
Complainant's Exhibit Nos. 32 to 41. 


inois? A. Yes, 


nto evidence 


PRESIDING OFFICER BAIN: Any objections or questions? 


MR. MELNICOFF: Yes, Mr. Examiner. May 1 as 
these exhibits ? 
PRESIDING OFFICER BAIN: Would you state the 
MR. MILLER: Well, the purpose is merely to sho 
at Chapin, Illinois, was used to print scale tickets sent t 


* * *x * 


CROSS EXAMINATION 


k the purpose of 


purpose ? 
w that the scale 


o certain packers. 
* 


MR. MELNICOFF: May I ask further, Mr. Examiner, either of 
the witness or of counsel, whoever may wish to answer,why the double 
figures appear on certain exhibits such as 40-A and B and several others ? 


Would you care to answer, Mr. McCoy? 
THE WITNESS: Would you repeat that question? 
BY MR. MELNICOFF: 
Q. In 40-B, which I understand you sponsor in evi 


dence here, the 


figures in the left-hand side there are double figures, 13685, 13685, do 


you see that? A. Yes. 
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Q. Why does that appear there? A. Exhibit 41-B? 
Q. 40-B. A. Why do they appear ? 
Q. Yes. A. Well, the same weight has been printed twice on the 
ticket, the scale is constructed so that the weight can be printed twice on 
the same ticket. 
Q. Is that unusual? A. No, I don't think that’s unusual. 
Q. Why was it printed twice here? A. Well, it was printed twice 
to give a, just to show that the print each time was the same, as an 
example, two prints are better than one. That's the best reason I could 
give. 
Q. Why was that done only on certain tickets and not on all of 
them? A. Well, I can't say why it was done on some and not all. Some 
have one print and some have two. 
Q. Well, why did you make two prints on some and only one print 
on others? A. No real particular reason. 
Q. Were you instructed to make two on some and only one on others ? 
A. No. 
Q. That was just your own idea? A. Yes, sir, to the best of my 
knowledge it was just my idea. 
Q. It has no significance, is that your testimony?) A. I don't -- no, 
I don't think it has any significance. 
Q. So insofar as you are concerned that second figure could be 
stricken off of there, is that right? A. No, I don't think it should be 
stricken off, but if there had been just one figure there it would have been 
just as good. 
Q. Pardon? A. If there had just been one imprint on there it would 
have been just as good. 
Q. Well, do you have any objection to striking one of them off? 
A. I don't think that one should be struck off, since they are on there I 
think they should remain. 
Q. What purpose does the second one serve? A. Well, it serves the 


purpose of showing that the, of comparing the two that the print is the same 
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on each time it is printed twice. It is the same print imprinted twice. 

Q. What determined whether you would print two weights or one 
weight on these tickets? A. By simply moving the lever on the poise. 

Q. Why did you decide to print two on one ticket and only one on 
others? A. I don't really know of any specific cases where I didn't 
print two on all'of them or one on all of them. I just printed two on some 


and one on some. 


Q. It has no significance, it has no purpose? A. Well, it serves 


the purpose for comparison since they are there. 

Q. Have you concluded your answer? A. Yes, I concluded my 
answer. 

* * 

BY MR. MELNICOFF: 

Q. Now, on Exhibit No. 40, for example, there appears to be a 
handwritten figure just above Exhibit A, the handwritten figure being 
14135 and just below Exhibit B on Exhibit 40 there is the figure hand- 
written 13720, do you see those? A. Yes. 

Q. What are those figures, do you know? A: I don't know just 
what those figures are. 

Q. Did you put those figures on there? A. No, I didn't. 

Q. Beg pardon? A. No, I didn't put those figures on there. 

Q. Do they have any significance in the exhibit? A. They have no 
significance to me. 

* * 
BY MR. MELNICOFF: 

Q. Mr. McCoy, where did you obtain the scale tickets that are 
reflected on these exhibits that you have introduced here? A. These 

scale tickets were obtained at the scale at Midwest Order Buyers 
at Chapin, Illinois. 

Q. Did you ask somebody for them? A. No, I didn't, I just 
printed the tickets. 

Q. Pardon? A. No, I did not. 
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Q. You just walked up to the scale and took them? A. Yes, I 
just printed them, the tickets from the scale. 

Q. What time of day or night was that done? A. Oh, it was done 
at various times. It was during the day, it was during|/the working hours 
of day, I don't know exactly what time. It might have been done at noon, 


sometime during the day. 

Q. But you didn't ask anybody for them? A. No. 

Q. Did you tell anybody that you were doing that? A. No, I 
believe not. 

Q. Were you observed while that was going on? A. I don't know 
whether I was or not. 

MR. MELNICOFF: Mr. Examiner, in addition to the ground already 
indicated that there is no connection with any respondent mentioned in 
this Order of Inquiry and since it appears to offer no probative evidence 
whatsoever, moreover, it appears that these were obtained in rather 
unusual circumstances, I object to the introduction of |these exhibits 

into evidence. 

PRESIDING OFFICER BAIN: I don't see that the objection is 
good. 

They are admitted. 


(Thereupon the documents hereto- 
fore marked as Exhibits Nos. 32 
through 41, inclusive, were received 
in evidence.) 


MR. MILLER: Is it understood, Mr. Examiner, that all of the 
subparts of these exhibits are admitted? 

PRESIDING OFFICER BAIN: Yes. What I have been looking at 
is a photostat. Now on the originals they are all stuck together, aren't 
they? 

MR. MILLER: Yes, sir. 

PRESIDING OFFICER BAIN: What do you call these things, not 
paper clips. 
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THE WITNESS: Staples. 
PRESIDING OFFICER BAIN: They are stapled eee yes, sir, 


they are all admitted. 
* 


302 FRANCIS J. MAJOR 
was called as a witness, and having been Sworn by the Presiding Officer, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Will you state your name and address, please? A. Francis 
J. Major, 625 Lakeview Drive, Falls Church, Virginia. 

Q. What is your occupation, Mr. Major? A. Taman examiner of 
questioned documents. 

Q. By whom are you employed? A. By the Compliance and Investi- 
gation Division, Commodity Stabilization Service, United States Department 
of Agriculture. 

Q. Do you make all examinations of questioned documents for your 
organization? A. Ido. 

MR. MELNICOFF: May I have just a Eaomene? I don't want to 
deprive this record of the full story of Mr. Major's qualifications , but 


I here and now state I concede his qualifications as an expert on any 


field which he, Mr. Major, says he is an expert. 

MR. MILLER: Thank you, Mr. Melnicoff. That will shorten my 

303 examination of Mr. Major. 

PRESIDING OFFICER BAIN: I might say that this witness testified 
as an expert in another proceeding over which I presided and I believe 
Mr. Melnicoff represented the respondent in that case. 

MR. MELNICOFF: That's true, Mr. Examiner. I have no doubt 
about his qualifications as an expert. 

BY MR. MILLER: 
Q. When and where did you first commence your study of questioned 
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documents? A. In 1934 with the Federal Bureau of Investigation, United 
States Department of Justice. 

Q. Have you made a continuous study of questioned documents since 
that time? A. I have. 

Q. As a result of your studies and experience, approximately how 
many documents would you say that you have examined? |A. Conserva- 
tively speaking, thousands. 

Q. Have you previously testified as a witness -- let me put it 
this way, Mr. Major. Have you previously testified as an expert on 
questioned documents in federal, state, and military courts throughout 
the country? A. I have. 

Q. On many or few occasions? A. On many occasions. 

Q. Have you lectured on the subject of questioned documents ? 
A. I have. 

Q. Where? A. Before training classes of our investigators, before 
training classes of the Federal Bureau of Investigation, and at the Institute 
of Criminology in Philadelphia. 

Q. Mr. Major, I hand you documents which have been received in 
evidence as Complainant's Nos. 8, 10, 12, 14, 16, 18, and 20. 

MR. MILLER: Mr. Examiner, may I say that whenever I refer to 
an exhibit by its number I mean to include all parts of such exhibit which 
are lettered. 

PRESIDING OFFICER BAIN: Yes, sir. 

BY MR. MILLER: 

Q. These documents, Mr. Major, have been received into evidence 
and have been identified as scale tickets obtained from the records of 
Heil Packing Company and the Hunter Packing Company, I hand you these 


documents and ask that you examine them and state whether or not you 


have seen them before. A. I have. 
Q. And when did you see them, Mr. Major? Or may I ask first 
of all, where? A. At Washington, D.C. 
Q. And when was this? A. In May of 1957. 
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MR. MELNICOFF: Could we have those exhibit numbers again, 
please ? 

THE WITNESS: These are Complainant's Exhibits 8, 10, 12, 14, 

16, 18, and 20. 
BY MR. MILLER: 

Q. How did you obtain these exhibits, Mr. Major, these documents ? 
A. They were handed to me by, I believe it was Mr. Bowman of the Packers 
and Stockyards Division in Washington. 

Q. Mr. Major, I hand you documents which have been received into 
evidence as Complainant's Exhibits 21 through 41. These exhibits have 
been identified as'scale tickets printed upon the scale owned by Midwest 
Order Buyers at Chapin, linois. I ask that you examine these exhibits 
and state whether or not you have seen them before. A. I have. 

Q. When did you see these, Mr. Major? A. In May of 1957. 

Q. And where? A. At Washington, D. C. 

Q. And how did you obtain these documents? A. They also were 
handed to me by Mr. Bowman of the Packers and Stockyards Division. 

Q. Mr. Major, did you make a comparison of the printed impres- 

sions of weight on Exhibits 8, 10, 12, 14, 16, 18, and 20, the 


questioned documents, with the printed impressions of weights on exhibits 
of 21 through 41, the known standard? A. I did. 

Q. Did you reach a conclusion? A. I did. 

Q. What is that conclusion? A. I concluded that the weight impres- 
sions on the scale tickets designated as Complainant's Exhibits 8, 10, 12, 
14, 16, 18, and 20 were produced by the same type face as was used in 


preparing Complainant's exhibits, that is, preparing the impressions on 
Complainant's Exhibits 21 through 41, which were submitted to me as 
known standards of weight impressions prepared on the scale at Chapin, 
Mlinois. 

Q. Did you cause photographic enlargements to be prepared of a 
representative number of scale tickets in question and of the known 
standards of weight impressions? A. I did. 
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Q. Are these the enlargements? A. They are. 

Q. Will you step down, Mr. Major, and by use of these charts point 
out the reasons for your conclusions? 

THE WITNESS: May I? 

PRESIDING OFFICER BAIN: Yes, sir. 

A. The photographic enlargements -- 

MR. MELNICOFF: Excuse me, Mr. Major. 

Mr. Examiner, in order that I may not interrupt Mr. Major's testi- 
mony, but in order, too, that I may preserve my record,| may I at this 
time enter an objection and have it understood to be a continuing objection 
to Mr. Major's testimony on the grounds: One, that it is improperly 
obtained evidence; secondly, that it concerns the evidence of an entity 
which is neither respondent in this proceeding nor subject to the Packers 
and Stockyards Act, and that the matters themselves were obtained in a 
manner as indicated by the witnesses which we believe is improper and 
I would almost say in a surreptitious way. Now on those grounds I move 
that Mr. Major's testimony be stricken. 

PRESIDING OFFICER BAIN: Those are the objections you made 
yesterday. 

MR. MELNICOFF: Yes. 

PRESIDING OFFICER BAIN: Those objections are overruled and 
it may be understood that they apply to the entire testimony of this 
witness. 

MR. MELNICOFF: Thank you very much. 

A. The photographic enlargements which are headed "Questioned 
Exhibits" are enlargements of weight impressions on a representative 
number of the scale tickets that have been identified as Government's 
Exhibits 8, 10, 12, 14, 16, and 18, and 20. The photographic enlargements 
designated as "Known Exhibits" are weight impressions, photographic 

ste prepared from 


enlargements rather of weight impressions that 


the specimens designated or a representative number of the specimens 
designated as Complainant's Exhibits 21 through 41. Referring to the 
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enlargement of Government's Exhibit 8-A, and to the double cipher 
number in the figure 15100, I observed that the first cipher is thicker 
on the left side than on the right. The second cipher is thicker on the 
right side than on the left. 

Referring now to a photographic enlargement of Government's 
Exhibit 27, where we have the impression 15100, we will note that the 
first cipher is thicker on the left side and the second cipher is thicker 
on the right side, just as was described in the imprint on the Govern- 
ment Exhibit 8-A. Referring to the enlargement of Government Exhibit 
8-C, and to the figure 15350, with particular reference to the final 
cipher, here we will note that the cipher is thicker on the right side 
than on the left and there is a small break in the cipher at the foot of 
it, leaving a resulting white spot in the printed impression. 

Referring to the photographic enlargement of Government Exhibit 


26, and to the same 50 combination as it appears on the figure 14350, the 


final cipher is again thicker on the left than it is on the right anda 
very notable break appears at the bottom of the cipher accounting for 
the white spot which appears in the resulting carbon impression of 
that character. 

Referring again to the enlargement of Government's Exhibit 8-C, 
and to the figure 5" in the numerals 15120, we observe a white spot 
near the end of the horizontal stroke of the "5". 

Re‘erring'now to the photographic enlargement of Government 
Exhibit 27 and to the impression of 15100, we note that the 5 has a 
definite break at the point where the resulting white spot appears in the 
horizontal stroke of that character. Referring to the same numerals, 
15120 and to the figure 2 we notice a white spot in the impression at the 
top of the 2 on government Exhibit 8-C. Referring to the photographic 
enlargement of Government Exhibit 24, and to the imprinted impressions 
of the numerals 13720 we note that the figure 2 is thin to the point of 
breaking, resulting in that white spot at the top of the 2 character. 
Reerring to the cipher that follows the 2 in Government Exhibit 8-C, we 


261 


note that it is heavier on the right than on the left and the same character- 
istic is present in the cipher of the 20 combination of the figure 13720, 
in the enlargement of Government 24. 
Referring to the enlargement of Government Exhibit 8-E and the 
figures 14900, the same characteristics that I have just described in the 
double 0 combination are present, namely, the first cipher being 
heavier on the left and the second cipher being heavier on the right. 
Also in the imprinted impressions of 15120 on the same ticket we have 
the same characteristics as I have just described with respect to the 20 
combination. 
Referring to the photographic enlargement of Government Exhibit 
10-C, and to the numerals 15350 we have the same characteristic 


defects in the cipher following the 0 as I have just described, namely, 
the break at the bottom of the cipher and the thicker stroke at the right. 
And referring now to the numeral 15120 on the same ticket we have the 


same characteristic defects in the 20 combination as I have just described. 
Referring to the photographic enlargement of Government Exhibit 

10-E and to the numeral 14700 and 14720, the same characteristic 

defects as just described are present inthe double 0 combination and 

the 20 combination. Referring to the enlargement of laa 

Exhibit 12-C and to the imprinted impression 14180 we observe that 

the figure 8 is heavier on the left than on the right. Referring to the 

photographic enlargement of Government Exhibit 28 and to the imprinted 

impression 14080 we note that the 8 of the 80 combination is heavier 

on the left than on the right. 
Referring to the same -- rather -- correction -- referring to 

the photographic enlargement of Government Exhibit 12+C and to the 

imprinted impression of the weight 14420 we find the same characteristic 

defects with respect to the 20 combination as previously described. 
Referring to photographic enlargement of Government Exhibit 

12-E and to the imprinted weight impression of 14620 we find the same 
characteristic defects as previously described with respect to 
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the 20 combination. And referring to the impression immediately beneath 
it, 14200, we find the same characteristic defects with respect to the 
double 0 combination as previously described. 

Referring to the photographic enlargement of Government Exhibit 
14-A and to the weight impression 3535, the last 5 is abruptly terminated, 
indicating a possible break. It does not sweep pack as far as does the 
first 5. 

Referring now to the photographic enlargement of Government 
Exhibit 22 on which the combination 35 appears in the weight 14135 we note 
the same abrupt ending of the 5 character as just described. 

MR. MELNICOFF: To what exhibit did you just refer, Mr. Major, 
please ? 

THE WITNESS: I just referred to the photographic enlargement 
of Government Exhibit 22. 

A. (Continuing) Referring again to the enlargement of Government 
Exhibit 14-A and to the weight impression 6900, the same characteristics 
with respect to the double 0 combination, namely, heavier on the left 
part of the first cipher, heavier on the right part of the second cipher, 
are present. 

Referring to the photographic enlargement of Government Exhibit 
14-D and to the weight impression 14720, the same defects in character- 
istics of the 20 combination as previously described are present. Refer- 

ring to the impression immediately beneath it, namely, 14700, the 
same characteristics with respect to the double 0 combination are present 


as just described. 


Referring to the photographic enlargement of Government Exhibit 


14-E and to the weight impression 13940, with particular reference to 
the 4, the finishing horizontal stroke ends about at the vertical down 
stroke rather than being extended through it as the notice, for example, 
in the enlargement of the 4 on Government Exhibit 8-E. 

Referring ‘now to the photographic enlargement of Government 
Exhibit 25 and to the 40 combination in the weight impression 13340 we 
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observe that the 4 appears to be terminated just a little beyond the vertical 
down stroke and in exactly the same manner as was described on the 
questioned exhibit. 

Referring to the enlargement of Government Exhibit 14-E and to 
the weight impression 14050, with particular reference|to the 50 combina- 
tion we find the defective break at the bottom of the 0 as previously 
described. 

Referring to the photographic enlargement of Government Exhibit 
13-D and to the weight impression 13735 -- 

BY MR. MILLER: 

Q. Is that 13-D? A. Thank you, 16-D. 

Repeating, referring to the photographic enlargement of Govern- 

ment's Exhibit 16-D and to the weight impression 13735, with 
particular reference to the 5 of the figure 35 we note the rather abrupt 
termination, that is not complete final swing of the final stroke of the 5 
as previously mentioned. 

Referring to the weight impression immediately beneath that just 
described on Government Exhibit 16-D, namely, the impression of 14200 
with particular reference to the 4, we find what appears to be a break in 
the impression of the 4 midway of the final horizontal ¢ross stroke. 

Referring now to the enlargement of Government Exhibit 31. and to 
the impression 14220, with particular reference to the 4, we find at the 
same point just mentioned a definite defective break in the horizontal 
stroke of the 4 resulting in the white spot just mentioned. 

Referring to the double 0 combination of the impression 14200 on 
Government Exhibit 16-D, the same characteristics in the double 0 
combination are present as were previously described, 

Referring to the photographic enlargement of Government Exhibit 


16-E and to the weight impression 13790 we find a definite defect at 

the bottom of the 9 resulting in a broken or crooked finishing stroke. 
Referring to the photographic enlargement of Government 30 and 

to the weight impression 13890 with particular reference to the 9, the 


264 


defect at the bottom of the 9 just described is clearly apparent. As to the 

0 that follows the 9 it is heavier on the right than on the left and 
that same characteristic is present in the 0 that follows the 9 on the 
Government Exhibit 16-E. With respect to the weight impression 13320 on 
Government Exhibit 16-E we note that the first 3 is wider than the second 
3. 

Referring to the photographic enlargement of Government Exhibit 
25 and to the impression 13340 we note that the first 3 is wider than 
the second 3. 

Referring to Government Exhibit 16-E and to the 2, 0 combination 
following the figures 133 the same characteristics as previously described 
with respect to the 2, 0 combination are present. 

Referring to the photographic enlargement of Government Exhibit 
16-G, and to the weight impression 12890 we find the same character - 
istics, namely, the broken 9 at the bottom and the thicker cipher on the 
right as previously described concerning that combination. Referring 


to the weight impression 13110 immediately beneath we find that the 
cipher is thin at the top and that the 1 thickens at the top. 
Referring to the photographic enlargement of Government Exhibit 


21 and to the weight impression 12910 with particular reference to the 
1,0 combination the same characteristics mentioned are present 
in that 1, 0 combination. 

Referring to the photographic enlargement of Government Exhibit 

18-B and to the weight impression 14250 we find that the 1 is bent 
at the top. The 4 has the defective break in the horizontal cross rod. 
The cipher has the break at the bottom. 

Referring to the photographic enlargement of Government Exhibit 
31 with reference to the 142 portion of the impress 14220 we find that 
the 1 is bent at the top and that the defective break in the cross stroke 
of the 4is present. With respect to the 5, 0 combination we find that the 
same characteristics just mentioned when we observed that 5, 0 com- 
bination in the enlargement of Government Exhibit 26. 
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Referring to the weight impression 13350 on the enlargement of 
Government Exhibit 18-B we find again that the first 3 of the 133 com- 
bination is wider than the second, that the defective break is present 
at the bottom of the cipher. 

Referring to the photographic enlargement of Government Exhibit 
18-C and to the 50 combination in the weight impression 13150 we 
find the defective break present at the bottom of the cipher. With 
respect to the weight impression 14040 immediately beneath the weight 
just described we find the 4 of the final 40 combination/terminated at 
the vertical down stroke and differing of course in the length of that 
stroke from the 4 preceding it in the 140 combination. | Referring to 
the cipher in the 140 combination we note that it tends to be heavier 
at the top and bottom than on the sides. 

Referring now to the photographic enlargement of Government 
Exhibit 28 and to the 140 combination we find the 0 heavier at the top 
and bottom than on the sides. And the same characteristic defects 
mentioned in the final 40 combination are present in the enlargement 
of the 40 combination as it appears in the impression 13340 on Govern- 
ment Exhibit 25. 


Referring to the photographic enlargement of Government Exhibit 


18-D and to the weight impression 12220 we find the same character- 
istics in the final 20 combination as previously described. With respect 
to the weight impression 14275 we find the same defects previously 
mentioned with respect to the 142 combination. 
Referring to the photographic enlargement of Government Exhibit 
20-A and to the weight impression 14300, with particular reference 
to the double 0 combination, the same characteristics mentioned, 
namely, the thicker stroke on the left of the first cipher and on the 
right of the second cipher are present. We respect to|the weight 
immediately beneath 14340, the same characteristics described 
with respect to these combinations of 143 and 40 are present. 
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Referring to the photographic enlargement of Government Exhibit 
20-C and to the weight impression 14790, with particular reference to 
the 90 combination we find the defective foot of the 9 previously mentioned. 
And we find that the cipher that follows the 9 is heavier on the right, as 


previously described. With respect to the weight impression 8800 and 

to the 00 combination of that figure we find the same character- 
istics that I described, namely, the thicker part of the left of the first 
cipher and on the right of the second are also present. 


I also noted that in this particular impressions, in these impres 
sions we find what appears to be the top of the impressions to follow 
just underneath the last two ciphers each time indicating perhaps that 
the poise might have been slightly out of adjustment so that it results 
in what appears to be strokes of the number following the last two digits 
are present in each instance. This characteristic is present in all of 
the impressions, not all, but in most, yes, I'd say all of the impressions 
to some degree in both the questioned exhibits and the known exhibits. 
Based on the occurrence of these defects in combination with each 
other in both the weight impressions on Government's Exhibits 8, 10, 
12, 14, 16, and 18, and 20, and Government's Exhibit 21 through 41 I 
reached the definite conclusion that the same type face prepared the 
impressions on all exhibits. 

MR. MILLER: I have no further questions. 

PRESIDING OFFICER BAIN: Cross. 

CROSS-EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. Major, you and I have known each other a long while, 

haven't we? A. Yes. 

Q. You know of course I have a high regard for you, both person- 
ally and professionally, you know that, too, do you not? A. Thank you. 

Q. But this morning we each have a job of work to do so I suppose 
we best get on with it. 

Now, Mr. Major, are you familiar with the eacnine that was used 
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to make these impressions, both the comparison exhibit and the so-called 
original exhibit? A. That particular machine I have never seen, sir. 
Q. Do you know what the machine is for? A. Yes, sir. 
Q. But you never saw it? A. That's right, sir. 
Q. Are you familiar with the mechanism of operation? A. Toa 
limited extent, sir. I might explain it in this manner, that before reaching 
this conclusion I made it a point to examine a similar machine at the 
Packers and Stockyards Division in Washington, D. C., $0 as to deter- 
mine how these weight impressions were actually placed on the tickets. 
In other words, I wanted to be certain that the final two-letter combina- 
tions were caused by type face on one bar operated independently from 
the bar on which the type face for the characters that preceded the 
final two appeared. In other words, the same principles that apply to 
319 an identification of typewriting to a limited extent |apply to this 


except that each time we see the figure zero, for example, in any two- 


letter combination we are dealing with an entirely different zero cipher 
which is not true, of course, on the typewriter, and the same applies 
with respect to any three-letter combination such as a 129. There the 
2 might, not only might, but is a different type face than a 2 which would 
appear in another three-letter combination, so that in making my 
analysis I considered that the defect mentioned must appear in either 
the final two-letter combination or the preceding three-letter or less 
combination, yes, sir. 

Q. Now, this machine that you examined in Washington, you say 
that was examined in Washington itself? A. Yes. 

Q. Now, was that a full-sized model of the machine, comparable 
in size to that that is involved here? A. That I don't know, sir. 

Q. Well, was it a small machine or did it have a weighing plat- 
form attached to it, the one that you examined? A. The one that I 
examined as I recall, Mr. Melnicoff, I won't swear to it that it hada 
weighing platform because my interest was primarily concerned not 
with the mechanics of the machine so much as the mechanics of how 
these impressions would appear on a piece of paper. That was to what 


268 


my examination was limited. 
320 - Q. Therefore to the extent, then, that any variations, if there would 
be such, that would result from the fact that that load’ comparable to; © 
in excess of 13,000 pounds and in some cases in excess-of 14,000 pounds 
or 15,000 pounds, I see one there, 15, 100, to ‘the extent. that such a load 
on the weighing platform would affect the printing mechanism you didn't 
make any examination of that? A. No, sir, I was concerned primarily 


with the imprinted impressions. 

Q. Now, do you know to what extent the machine you examined 
in Washington is comparable, is similar to the machine that's apparently 
involved here? A. I can say that the imprinted impressions were 
definitely different. 

Q. But was it the same type of machine, do you know? A. I'm 
not certain because I was not concerned with the make of this particular 
machine. Again my interests lie only in the imprinted character and 
defects in those characters, whether it be printed by a Fairbanks and 
Morse or some other type of scale. 

Q. But it is true, _ is it not, Mr. Major, that you did rely to 
some extent on your personal observations of the test made in Washing- 
ton on the machine you just described? A. No, sir, my analysis and 
my identification here is based entirely on defects in the type face as 

they appear in the resulting printed impressions. Now, insofar 
as the machine that I examined at Washington, that was only for the 
purpose of determining how impressions are made on a similar type of 
machine. My conclusion was in no way affected by that examination. 

Q. But you did conduct this examination that you talked about 
in Washington? A. Yes. 

Q. And in your judgment as an expert you felt it was desirable 
and necessary to make such an examination? A. I would say desirable, 
sir. 

Q. And it was helpful to you? A. It was helpful from an educa- 
tional standpoint of ascertaining that these impressions, as I previously 
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mentioned, are printed in either three-letter digits, one with three- 
letter digits, the first three characters, and the second two digits 
appear as a unit. Let me again emphasize my conclusion and identifi- 
cation is based on defects of the type face. 
Q. But your examination in Washington did contribute to your 


knowledge and was assistance to you in testifying here this morning? 
A. Yes, sir. 
Q. Now, you have told me you have never seen this machine that's 


involved here? A. That's correct, sir. 
Q. Do you know of what metal or if it is metal, this type face is 
concerned, is made up of? A. No, sir. 
Q. I notice that in this exhibit on the left, in your enlarged exhibit 
on the left, let's take No. 21, for example, and compare it with 16-D, 
which is on the same line across. In this one, by this one I mean 
Exhibit 21, the reproduction here is different from the way it appears 
on Government's Exhibit 16-D. Will you explain that, please? 
A. Those two cannot be compared. 
Q. I mean just insofar as the reproduction appears. This one 
appears, by this one, 21, appears to be an indentation in the paper 
whereas in 16-D it appears to be something on the paper. Now, that's 
a description as I see it. A. Yes. 
Q. Iam only attempting to convey an inquiry to you by that 
statement, is it clear? A. Yes, sir. 
Q. Very well. A. The imprint of Government Exhibit 21 is a 
photographic enlargement of the impression in the paper photograph that 
received the actual imprint of the type face with no carbon surface inter- 
vening. On the photographic enlargement immediately below and also 
identified as Government Exhibit 21 we have the resulting carbon impres- 
sion of the same characters to which you have just referred, just as those 
carbon impressions appeared in the questioned exhibits. Now the 
purpose of photographing and examining the indented impressions caused 
by the type face with no intervening carbon paper was to make definitely 
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certain that the little white spaces that I have referred to were actually 
defects in type face and were not caused by dirt or some foreign 
matter adhering to the type face so that when I have referred to these 
idented impressions on the specimens imprinted directly from the 
type face without carbon intervening there can be no doubt, for example, 
referring to Government Exhibit 30, that the 9 is definitely broken at 
the point mentioned and it is not a result of any foreign substance. 

Q. But the truth is, Mr. Major, is it not, that in your testimony 


thus far in comparing, for example, Government's Exhibit 21 with 


Government's Exhibit 16-D, you have been comparing unlike reproductions 
to the extent that you have just now mentioned, isn't that true? A. No, 
that is not true. 

Q. Well, perhaps my question isn't clear. In the exhibits, your 
enlarged exhibits on this left sheet, Exhibit 21, 24 and so forth, you have 
been talking about impressions made in the paper, is that right? 

A. That's correct, sir. 

Q. And in Exhibits No. 16-D, et cetera, you have been comparing 

those exhibits to Exhibit 21 with impressions which appear on the 
paper, is that right or rather reflections which appear on the paper. 

So to that extent they are unlike, is that right? A. I can't answer that 
just yes or no, Mr. Melnicoff. I want to explain, if I may. 

Q. Yes, surely. A. The impressions that I have referred to on 
Government's Exhibits 21, 24 and et cetera, namely, known exhibits, 

I have considered not just the indented impressions caused by the type 
face without intervening carbon, but I have also considered the resulting 
carbon impressions. 

Q. Excuse me, Mr. Major. Iam not disputing that, but Iam 
saying up to this time your testimony was confined to this first sheet 
and comparing these two first sheets. Now you have lifted a page and 
showed me something else underneath, but at the moment up to this 
time on your direct examination you did compare these two top sheets, 
is that right? A. That is correct, sir- 
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Q. And the impressions as I have described them appear on those 
papers as I have described them? A. That's correct, |sir. 

Q. Now, as I understand it, Mr. Major, you of course had nothing 
to do with the preparation of Government's Exhibits 16-D, et cetera, 
isn't that true? A. Are you referring to the photographic or the original 

document ? 

Q. The original document, of course. A. 16-D is one of the 
questioned documents. 

Q. You had nothing to do with the preparation of it? A. No, sir. 

Q. And you don't know anything about any of the |written or printed 
matter that appears on there, you took it as given to you? A. That is 
correct. 

Q. You do not know the circumstances under which that document 
was prepared? A. No, sir. 

Q. And you do not know by whom it was prepared? A. No, sir. 

Q. And except for what it may appear as a date jon the questioned 


document yourself you don't know when it was prepared? A. That is 


correct, sir. 
Q. Now let me ask you that with regard to the so-called compari- 
son documents, Exhibits 21, 24, 28, et cetera. Do you know by whom 
those were taken? A. Only by having been advised. 
Q. From only being advised, but you weren't there when they 
were taken? A. No, sir. 
Q. You don't know the circumstances under which they were 
taken? A. No, sir. 
Q. And except for what you have been told you don't know when 
they were taken? A. That is correct, sir. 
Q. And all you know about it is that you were given these documents 
and asked to make a comparison? A. Yes, sir. 
Q. That's the usual procedure to follow in a matter of this kind? 
A. Yes, sir. 
Q. And would there be any distinction, would the type faces be 
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affected by the fact that there was a load of this weight, by this weight 
I mean take any one that you have indicated there on the scale or if 
there was no such load on the scale? A. The defects would not be 
affected, no, sir. 

Q. Would the fact that, let's say, 66 animals or -- strike that -- 
62 animals and 64, 126 animals, weighing in the neighborhood of 82,000 
pounds were on a scale, approximately eight-by-thirteen, would that 
affect the printing? A. It could have no possible bearing to the small 
breaks in the type face that I have described. 

Q. Do you know how this printing mechanism actually works, that 
is, how the impression is made? A. Yes, sir. 

Q. Would you please describe that for us? A. Based on, of course, 
my observation of a scale and what I was told about the scale on which 
these were made, as I say, I didn't see the scale itself. 

Q. That's true. A. My understanding is that the main beam 
containing the digits that precede the final two and the poise which 
contain the final two digits when adjusted to the weight on the scale 
they fall in and adjust a position with each other, the ticket is inserted 
and stamped and the resulting impression appears. That's the extent 
of my knowledge. 

Q. But you didn't make any of these impressions your own self, 
did you? A. No, sir. 

Q. And to what extent, if any, are you prepared to say as a matter 
of fact, that the characteristics of the operator would affect the figure 


impressions? A. [am ‘prepared to state that the operation of the oper- 


ator would have no effect on the broken letters or defects based on 
the examination of the indentions without carbon intervening. 

Q. Inso far, for example, you mentioned something about a 
typewriter in your direct examination. It is true, is it not, that the 
characteristics of a person operating a typewriter, that is, his way 
of doing it, would be reflected to some extent on the letters that appear 

on the printed surface? A. I would say that they would be 
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reflected to a greater extent in connection with a typewriter than with 
what we have here. 
Q. You say to a greater extent. A. Yes, sir. 
Q. Now that implies that a comparison of degree, Would you 
indicate more clearly, if you can, the degree? A. Well, as far as the 
defects that I have described in my testimony here the characteristics 
of the operator would have absolutely no effect on these resulting defects 
broken letters that I have mentioned. 
Q. What about the other possible defects? A. Everything that I 
have referred to, sir, here, has been a defective character either in 
the shape and the actual thickness of the character itself or in an 
actual defect or a break in the character and there, as jyou can See, 
there could be no possible human factor involved. 
Q. Of course, you are familiar with the printing mechanism, the 
way by which the operator, what levers he may manipulate or buttons 
he may push to activate the printing mechanism, you are not familiar 
with that at all? A. Only to the extent that I mentioned. 
Q. So if that, what I have just described, would have any effect 
on the printing resulting, printing, then of course to that extent the 
operator wouldn't have some control over the appearance, if 
that's true I say. A. I can see where the operator would have no control 
over the defects that I have mentioned in my testimony. 
Q. But, of course, that is, you have very candidly, frankly said 
you are not familiar with the printing mechanism, so to the extent that 
there may be some difference stemming from that your answer would 
have to be qualified? A. I am familiar with it to the extent as mentioned, 
namely, that the ticket is inserted and receives the weight impression. 


Beyond that I cannot see how any other factor is going |to affect a broken 
letter or a letter that is thicker in one part than another. 
Q. But by that you mean it is just beyond your knowledge at 
this moment? A. No, I don't mean that. 
Q. Would you tell us again what you do mean? A. I mean that 
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these defects, the thickness of a character at one point as compared 
to another and as definitely ascertained from an examination of the 
indented impressions are a physical characteristic of that type face 
regardless of the manner in which the machine might be operated or 
who might operate it. 

Q. That would refer to thickness and to any breaks? A. And to 
broken letters, yes, sir. 

Q. Would it apply to anything else? A. That is what my conclusion 

and my identification is based upon. 

Q. But it would not apply to anything else other than thickness or 
break in letters?! A. It would apply of course naturally to the design, 
the shape, the size of the letter, any physical characteristic of the 
type face. 

Q Now, have you determined, you said that -- styike that. 

You have said that there are certain well defined breaks, I think 
was your expression? A. Yes, sir. 

Q. In certain of those figures? A. That is correct, sir. 

Q. Have you ascertained the cause of those breaks? A. Yes, sir. 

Q. What was the cause? A. The cause were defects in the type 
face as definitely ascertained from the clear-cut indented impressions 
that were prepared onthe slips through which no carbon intervened and 
that is why I refer to the top sheet on which the indented impressions 
alone appeared rather than referring to the carbon, resulting carbon 
impressions from the same imprint of which I also have a photographic 
enlargement and to which you have referred as the photographic 
enlargement immediately beneath it. 

Q. Sure. A. But these indented impressions are the clearest 

cut impressions. They might be likened to what we call a carbon 
impression on a typewriter where the clearest cut and the clearest 
analysis of the type face can best be ascertained by removing the ribbon 


itself and permitting the type face to strike the paper through only a 


sheet of carbon paper. Here we have even an improvement upon that, 
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where the carbon paper itself is removed and the paper received the 
indented impression from the type face with nothing intervening. 

Q. We will come back to that in just a moment, but I want to 
come back to my original question. You say in one of these letters there 
is what you call a definite break, is that true? A. Yes, sir. 

Q. Will you just point to one, any one of those? A. Yes, sir, 
referring to the figure 9 in Government Exhibit 30, the combination 
3890, and to the end of the 9 you will note a definite break in the 
finishing stroke. 

Q. Now, is that definitely a break caused by a defect in the type 
or is that the way the type was originally made, do you|knov ? A. It 
would have to be a defect either in the type, whether it was from original 
preparation or not I do not know, but it is a defect in that it is a departure 
from the normal design of that character as it appears in other type 
face. 

Q. Have you examined any other machines -- strike that. 

Have you examined any specimens from any other machine other 
than the one that was given you here? A. Yes, sir. 

Q. Which machines have you examined? A. I examined imprinted 
impressions prepared on weight scales at Peoria, Bushnell, Springfield, 
and Quincy, Illinois. 

Q. And when were they examined? A. They were examined, some 
about the time that this examination was going on and some subsequent 
thereto. : 

Q. And were those examinations made in connection with your 
testimony here this morning? A. Yes, sir. 

Q. Iassume that you made some notes or memorandum there, 


did you not? A. It wasn't necessary. They were obviously different. 
Q. Well, you concluded they were obviously different but do you 
have any, did you make any enlargements of those? Aj. No, sir. 
Q. You depended upon your visual examination?) A. Yes, sir. 
Q. And you have no notes or memoranda or working papers con- 


cerning that? A. No, sir. 
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Q. Do you have them in your office anywhere or you just don't 
have them in here now? A. No, sir, they were eliminated because, as 
I stated, they were different either in shape, in size of letter or they 

were different in that the defects that I have described were not 
present and I was asked to determine which scale or impressions from 
the scale were responsible for the impressions in the exhibits identified 
as Complainant's Exhibits 8, 14, 12, 14, 16, 18, and 20. 

Q. Well, then, you didn't examine any other or had before you any 
other impressions made by a machine similar or identical with the one 
on which these exhibits were prepared? A. I had before me specimens 


prepared on other machines. 
Q. But you don't know whether they were similar or alike or 


made by the same person that made this one, is that right? A. No, sir, 
but the type face was different. 

Q. The type face was different. Can you tell us now that if we 
were to examine another machine made by the same company, whoever 
it may be, that made the machine upon which Government Exhibit 21 
was made, for example, that we would find the same characteristics 
there? A. You would find different characteristics there. 

Q. But you don’t know, do you? A. I make the statement because 
what I have described as defective characters are defects in type face 
which differ from similar characters on this same machine. 

Q. But as far as you know, the number 9 on 50 machines made by 

this same company may reflect that same characteristic ? 
A. I would have to see the specimens from the 50 machines to be 
positive. 

Q. But you haven't seen those specimens? A. No, sir. 

Q. Very well. Now, let me call your attention, if I may, to 
Exhibit 32-D. 

MR. MELNICOFF: Do you have that, Mr. Examiner, I don't think 
it is on the board. 

Well, here I have my copy of 32-D. You can look at it together if 


it is desirable. 
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BY MR. MELNICOFF: 

Q. Do you notice that on the left flap, and I assume that on the 

little flap there the figure 3 appears? A. Yes, sir. 

Q. That's where this impression appears in the paper as I have 
described it? A. Not exactly where the written figures appear, no, 

sir. 

Q. It is to the left? A. To the left. 

Q. What is the significance of that letter 3, do you know? A. I 

don't know, sir. 

Q. Did you take it into account or consideration in making your 

analysis? A. No, sir. 

. To the right of this flap there is a figure 500, jis it? A. Yes, 


. You see that's an imprinted figure 500, is it not? A. Yes, sir. 
. And then there is a written figure 3? A. Yes) sir. 
. And then there is some other writing to the right, you see it, 
do you not? A. Yes, sir. 
Q. Do you know what that writing is there? A. No, sir. 
Q. Did you take it into account and consideration|in arriving 
at your analysis? A. No, sir. 
Q. Would the fact that that exhibit, that's 32-D, was not -- strike 
that. 
If it were a fact that Exhibit 32-D was not prepared on February 
21, 1957, would that enter into your, would that be any concern to you 
in your examination? A. No, sir. 
Q. Did you take into account the dates on the back of these various 
exhibits when they were said to have been prepared? A. No, sir. 
Q. Would the time in which the comparison exhibits, that’s the 


proper name for them, is that true? A. Yes. 
Q. At the time these exhibits were prepared as compared to the 

time that the alleged questioned exhibits were prepared, would those two 

times have any concern to you? A. In my particular examination. no, 


278 


sir. because the defects were present. I can imagine that if a machine 
were adjusted in the intervening time and I found differences, that I 
was unable to effect an identification it might well have a bearing, 
but here the defects that I have described were actually present and 
my conclusion and examination was based entirely on the imprinted 
impressions themselves rather than the operator, the machine, or 
the intervening time. 

Q. And if those factors, in fact, would have anything to do with 


the resulting reproductions or impressions and therefore a conclusion 


could be drawn therefrom, to that extent your conclusion could either 

be changed or it could be challenged? A. It does not have to be changed 
in this case. because the characteristic as described are definitely 
present. 

Q. Isee. Well, we are not going to agree on that, Mr. Major, 
so we won't pursue it any further. 

I notice here that in the so-called comparison exhibits they are in 

each instance a series of five digits, isn't that true ? A. Not 
in each instance. no. sir. There are some, I believe -- are you referring 
now to the known or the questioned? 

@. The known. All these I see are five digits, are they not ? 

A. Yes, sir, that's correct. 

Q. And then on the right, that is, to the right of your exhibit 
here, what do you call it, the questioned exhibits? A. The questioned 
exhibits, yes, sir. 

Q. They also contain five digits, isn't that true? A. There are 
some exceptions. For example, the 8800. 

Q. Yes, I see, but with that one exception I think they were all 
five numbers, isn't that right, at least on the top sheet there? A. On 
the top sheet, that's correct, sir. 

Q. Now. can you, is there any exact sequence in the known 
standards as you have described them and in the so-called questioned 
documents? Does the same sequence appear? Do you have the same 
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set of numbers? A. No, sir, let me explain it this way, that in the known 

exhibits I selected impressions that would contain insofar as was 

possible either the same two-letter combinations at the end for compar- 

ison with the same two-letter combinations at the end in the questioned 

exhibits or comparable three-letter digits that would precede the last 
two and would be comparable with the first three-letter digits 

in the questioned. Now, in making my examination, for example, I 

would have to compare the final 10 of 12910 with the final 10 of perhaps 

13110 in the questioned, so that Iam comparing them in units and to 

that extent it was not possible to have exactly the same sequence as 

you described it in both the known and the questioned arrangement but 

they are present and available for examination so that what I have 

described is visually present. 
Q. But it is true, is it not, Mr. Major, that, for example, on 

Government Exhibit 21 is contained the figures 12910, isn't that right ? 

A. Yes, sir. 
Q. And there is no 12910 anywhere in your questioned document, 

isn't that right? In that sequence I have just given you, A. Not of 

those which I have prepared enlargements at least. 
Q. Well, let me say this. Insofar as you can now recall and I 

don't think it is worth while looking at each exhibit because they are 

in the record, do you recall any identical sequence, by identical I mean 


where your known standard contains one set of figures, is there any 
identical sequence in the so-called questioned documents? A. Yes. 


sir. Oh, yes. 
Q. Would you point that out? A. Yes, sir. Well, for example, 
we have the sequence 15100 on Government Exhibit 8-A and on Govern- 
ment Exhibit 27 you have 15100. 
Q. That's the only one, isn't it? A. No, I don't say that's the 
only one, sir. 
Q. Where do you find some more? A. Well, I'll look for more. 
Well, for complete units as you have mentioned them, I find no others on 
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those enlargements at the moment, but again I must emphasize that 

the comparison is not made with a five-letter combination as compared 
with another five-letter combination. The first three digits are con- 
sidered as a unit and compared with comparable first three numbered 
digits. The last two digits are considered as an independent unit and 
are compared with comparable last two figure digits. 

Q. Now. Mr. Major, as I see it here, let's take a look at 
Exhibit 20C, that’s the so-called questioned document. A. Yes, sir. 

Q. Now. that contains two figures, does it not? A. It contains 
two series of figures 

Q. The bottom one of which is 8800, is that right? A. Yes, sir. 

Q. Now, do you have in your series of comparison documents 
a comparable comparison of a three-digit figure underneath which 

there is a four-digit figure, pardon me, a five-digit figure under - 
neath which there is a four-digit figure? A. No, sir. 

Q. Do you have any four-digit figures at all in your standards 
here? A. No, sir. 

Q. Now. let me ask you this, Mr. Major. You have described 
very fairly, very accurately what you have called a questioned document, 
that's the series 16-D, et cetera. A. Yes. 

Q. Will you tell us very briefly what a questioned document is? 
We all know what it is in a sense. 

MR. MELNICOFF: This is 2 preliminary question, Mr. Examiner. 

BY MR. MELNICOFF: 

Q. What do you call a questioned document as an expert? A. A 
questioned document to me means one as to which there is a question 
concerning its origin or preparation. 

Q. Normally is it one that has been prepared by somebody in 


the, let’s say, usual course of events? A. Not normally. 


Q. Well, let me put it to you this way then. I write a letter, I 
write a great many letters during the course of a day. If an issue 
arose as to whether or not, as to the authenticity of one of such letters, 
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I suppose one of such letters might be called a questioned document, 

isn't that true? A. If there were some question as to the 
identity of the writer or the letter itself I would consider it or label 
it for purpose of description as a questioned document,| yes, sir. 

Q. Well, isn't it true that normally a questioned document is a 
document that's taken out of the usual stream of events and someone 
says I don't believe this thing is accurate, is authentic, I want you to 
test it according to your known test, isn't that right? A. I think your 
description is fairly accurate, sir. 

Q. Thank you. Now, what you call the known standard, that is 
something that is especially prepared in order to make a comparison, 
that's all Iam trying to bring out. A. Yes, sir. 

Q. So then what appears as a so-called questioned document, 
we may say was made in the usual course of day-to-day events of 
the person involved here whoever that may be? A. It could be, I 
don't know, sir. 

Q. It could be? A. Yes, sir. 

Q. But it could be, you say, and I can see that you are right ? 
A. Yes, 

Q. Now, on the other hand, there isn't any doubt that this was 


made especially by somebody for the purposes of comparison? 


A. Yes, sir. 
Q. There isn't any doubt about that? A. That's correct, sir. 
Q. Would differences of six or eight months between the time 
the impressions were made have anything to do with the reflection of 
the type characteristics? A. It did not in this case. 
Q. But it could in certain cases? A. Conceivably, yes, sir. 
MR. MELNICOFF: I think that's all. Thank you very much, 
Mr. Major. 
PRESIDING OFFICER BAIN: Any redirect ? 
MR. MILLER: I have just a couple of questions, Mr. Examiner. 
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REDIRECT EXAMINATION 
BY MR. MILLER: 

Q. Mr. Major, did you examine the printed carbon impressions 
on the known standards, that is Exhibits 21 through 41, as well as 
the printed impressions on the paper flaps? A. Yes, sir. 

Q. And are the same defects which you have pointed out in the 
printed impressions on the paper flaps also present in the printed 
carbon impressions? A. Yes, sir. 

Q. Mr. Major. is it true that the same principles which are 
applicable to the examination of printed typewriter impressions are 
also applicable to the examination of printed impressions on the scale 
tickets about which you have testified? A. Not completely, sir. 

As I have mentioned here, we consider each unit of three as a separate 
unit, whereas in a typewriter you are apt to have, well, not apt to have, 
but you do have individual units for each letter. To that extent it differs. 
But to the extent that defects in the type face form the basis for the 
conclusion you are correct. 

Q. Is it true, then, that your identification here is based upon the 
defects in the print type? A. Yes. sir. 

Q. And is'it your testimony that your identification is positive 
because of such defects? A. Yes, sir. 


m mm foal 


ROBERT G. McCOY 


was recalled as'a witness, and having been previously sworn by the 
Presiding Officer, was examined and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR. MILLER: 
Q. Are you the same Mr. McCoy who was testifying earlier in 


this proceeding? A. Yes, sir, 1am. 

Q. Mr. McCoy, I hand you a document which has been marked 
for identification purposes as Complainant's Exhibit No. 43, with parts 
Aand B. I ask that you examine Exhibit 43-A and state what it is, if 
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you know. A. Exhibit 43-A is a-.Thermo-Fax copy of the stockyards 


compaiiy's original copy of scale ticket No. 515886-H. 
Q. Did you obtain this scale ticket from the records of the stock- 
yard company? A. Yes, I did, 
Q. And do you know where the original of that copy of the scale 
ticket is? A. I do not at the present time. 
Q. Is that a Thermo-Fax copy of the scale ticket which you 
yourself obtained from the records of the stockyard company? A. Yes, 
it is. 
MR. MELNICOFF: Could I have that previous question and 
answer read. 
(Question and answer read as follows: ; 
"QUESTION: And do you know where the original of that 
copy of the scale ticket is? 
"ANSWER: I-do not at the present time.") 
BY MR. MILLER: 
Q. Mr. McCoy, when a scale ticket is made at the St. Louis 
National Stockyards how many copies are made? A. [There is an 
original and two copies. 
Q. And what is the distribution of those copies? A. The stock- 
yards company keeps the original and the next copy goes to the, in 
the case of a commission firm selling, the commission firm, the next 
copy goes to the buyer. in the case of a dealer selling,the second 
two copies go to the person selling the livestock. 
Q. Do each of the copies bear the same serial number as the 
original? A. Yes, they do. 
Q. Directing your attention to Complainant's Exhibit 43-B, 
will you state what that is, please? A. 43-B is a copy of the copy of 
the scale ticket, of the above scale ticket, which was maintained in the 
records of H. L. Sparks and Company. 
Q. Is this a true and correct copy of such scale ticket which 
you found in the records of H. L. Sparks and Company? A. Yes, it is. 
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Q. Directing your attention to Complainant's Exhibit No. 44, will 
you identify that ‘exhibit . please? A. Exhibit 44 is a copy of the invoice 
showing the 19 head of hogs and the 138 head of hogs which are shown on 
the copy of the scale ticket maintained in Mr. Sparks’ records in Exhibit 
43, and this invoice shows the sale of those hogs by H. L. Sparks and 
Company to Charles Miller and Company. 

Q. Is this'a true and correct copy of an invoice which you found 
in the records of H. L. Sparks and Company at National Stockyards ? 

A. Yes, itis. 

Q. Directing your attention to Complainant's Exhibit No. 45-A. 
will you identity that exhibit , Mr. McCoy? A. Complainant's Exhibit 
No. 45-A is the orignal copy of scale ticket No. 853819-H, showing 155 
hogs weighing 25.530 pounds, and being sold by H. L. Sparks to No. 16. 

Q. Did you obtain this scale ticket from the records of the stock- 

347 yards company? A. Yes.I did. 

Q. Will you identify Complainant's Exhibit Ne. 45-B? A. Exhibit 
45-B is a copy of the copy. the above ticket , which was maintained in 
the records of H. L. Sparks and Company. 

Q. Is this a true and correct copy of the scale ticket which you 
found in the records cf H. L. Sparks and Company? A. Yes. it is. 

Q@. And in what respects does the copy of the scale ticket which 
you found in the records of H. L. Sparks and Company differ from the 
same scale ticket which you obtained from the records of the stockyard 
company? A. The ticket found in the records of H. L. Sparks and Com- 
pany, the number of H had been changed from 155 to 154, and also written 
in on the ticket was eight head off, 1.495 pounds and a line drawn under this 
and the resulting figures of 146 head at 24.035 pounds written on this 
ticket. 

Q. Will you identify Complainant's Exhibit No. 46, Mr. McCoy. 

A. Complainant's Exhibit 46 is a copy of an invoice showing the 146 head 
of hogs that was shown on the previous scale ticket as being sold by H. 


Es: Sparks and Company to Avera, A-v-e-r-a. Packing Company. 
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Q. Is this a true and correct copy of an invoice which you found 

in the records of H. L. Sparks and Company at National Stockyards ? 
348 A. Yes, it is. 

Q. Will you identify Complainant's Exhibit No. 47? A. Complainant's 
Exhibit 47-A is the original copy of scale ticket No. 856389-H showing 
25 head of hogs at 6,500 pounds sold by Sparks. This copy was taken 
from the stockyards company records. 

Q. And the document from which you are testifying, is that the 
actual scale ticket which you yourself obtained from records of the stock- 
yard company? A. Yes, sir, it is. 

Q. Will you identify Complainant's Exhibit 47-B? A. Complainant's 
Exhibit 47-B is a copy of the copy of the above ticket which was main- 
tained in the records of H. L. Sparks and Company. 

Q. Did you make this copy from the, from a scale ticket in the 
records of H. L. Sparks and Company? A. Yes, sir, I did. 

Q. Will you identify Complainant's Exhibit 48? |4. Complainant's 
Exhibit 48 is a copy of an invoice showing the 26 head of hogs as was 
shown on the previous scale tickets from the records of H. L. Sparks 
and Company as being sold by H. L. Sparks and Company to Bieterman 
and Moss, Incorporated. 

Q. Did you prepare this copy of the invoice? 

349 A. Yes, sir, I did. 

Q. Is it a true and correct copy of an invoice which you examined 
in the records of H. L. Sparks and Company? A. Yes, sir, it is. 

Q. Will you identify Complainant's Exhibit 49? A. Complainant's 
Exhibit 49-A is the original scale ticket No. 45083-H taken by me from 
the records of the stockyards company which shows 59 hogs, 12,060 
pounds, sold by H. L. Sparks. 

Q. Will you identify Complainant's Exhibit 49-B? A. Complainant's 
Exhibit 49-B is a copy of the copy of the above ticket as was maintained 
in the records of H. L. Sparks and Company. 

Q. Is this a true and correct copy of this scale ticket which you 
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examined in the records of H. L. Sparks and Company? A. Yes, sir, 
it is. 

Q. Will you identify Complainant's Exhibit No. 50? A. Complainant's 
Exhibit No. 50 is a copy of an invoice showing the hogs as shown on the 
previous scale ticket copied from H. L. Sparks and Company's records 
as being sold to I. Klayman, K-l-a-y-m-a-n, and Company by H. L. 
Sparks and Company. 

Q. Is this a true and correct copy of the invoice which you examined 
in the records of H. L. Sparks and Company? A. Yes, sir. it is. 

MR. MILLER: May the Examiner please, I offer into evidence 

350 Complainant's Exhibits 43 through 50. 
* * * * 
BY MR. MILLER: 

Q. Mr. McCoy, I have handed you documents which have been marked 
for identification as Complainant's Exhibits 51 through 64. I direct your 
attention first of all to Complainant's Exhibit 51-A. Will you identify 

351 that. please. A. Complainant's Exhibit 51-A is the original 
scale ticket taken from the stockyards' records, No. 330605-H. 

Q. Did you yourself obtain this record from the, this scale ticket 
from the stockyard company’s records? A. Yes, sir. 

Q. And by stockyards, Mr. McCoy. whenever reference is made 
to stockyard are we referring to the St. Louis National Stockyards in 
East St. Louis? A. Yes, sir. 

Q. Will you identify, Mr. McCoy, Complainant's Exhibit 51 -B? 

A. Exhibit 51-B is a copy of the copy of the above ticket which was 
maintained in the records of H. L. Sparks and Company. 

Q. Is this a true and corrrct copy of the scale ticket maintained 

’ in the records of H. L. Sparks and Company? A. Yes, sir, it is. 

Q. And in what respect does this scale ticket differ from the scale 
ticket maintained in the stockyard company records? A. The copy 
maintained in the records of H. L. Sparks and Company has written in 
notation on it of three head off, three hundred ninety pounds, then a line 
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drawn under that and those figures are subtracted from the immediately 
preceding figures of sixty head at nine thousand forty pounds and the 
resulting figures are shown as fifty-seven head at eight thousand six 
352 hundred fifty pounds. This ticket also shows the packer to whom 
this livestock was sold, and the price the hogs were sold at which is not 
on the original ticket. 
Q. Did you make an examination of the stockyard company records 
to determine whether or not there existed a scale ticket) showing the 
weighing by H. L. Sparks of three hogs at a total weight of three hundred 
ninety pounds? A. I did, and I was unable to find a scale ticket showing 
three hogs at three hundred ninety pounds. 
Q. Will you identify Complainant's Exhibit No. 522 A. Complain- 
ant's Exhibit No. 52 is a copy of an invoice which shows|the sale of the 
37 head of hogs, 57 head of hogs, resulting after the computations were 
made on the previous scale ticket as being sold by H. L, Sparks and 
Company to Charles Miller and Company. 
Q. Did you prepare this copy, Mr. McCoy? A. Yes, sir, I did. 
Q. Is this a true and correct copy of an invoice which you examined 
in the records of H. L. Sparks and Company? A. Yes, sir, it is. 
Q. Will you identify Complainant's Exhibit 53-A, please? A, Com- 
plainant's Exhibit 53-A is a copy of the original scale ticket No. 
406772- H. 
Q. Is this a scale ticket which you yourself obtained from the records 
of the stockyard company? A. Yes, it is. 
353 Q. Will you identify Complainant's Exhibit 53-B7 A. Complainant's 
Exhibit 53-B is a copy of the above scale ticket, correction, please, it is 
a copy of the copy of the above scale ticket which was maintained in the 
records of H. L. Sparks and Company. 
Q. With respect to the entries on Complainant's bit 53 relating 
to head count and weight, in what respect do those ane Complainant's 
Exhibit 53-B differ from similar entries on Complainant's Exhibit 53-A? 
A. Complainant's Exhibit 53-B has entered on the scale ticket 25 head, 
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6,250 pounds, which is deducted from the 121 head at 27,945 pounds, and 
the resulting figures of 96 head at 21,695 pounds. 

Q. On the copy of the scale ticket which you examined in the records 
of H. L. Sparks and Company and which is marked Complainant's Exhibit 
53-B, were the figures 6,250 and 25 written or printed? A. They were 
written on the scale ticket. 

Q. And how about the figures 21,695 and 96? A. Those numbers 
were written on the ticket. 

Q. Did you make an examination, Mr. McCoy, of the stockyard 
company’s records to determine whether or not you could find any records 
showing that 25 hogs had been weighed by H. L. Sparks at a weight of 
6,250 pounds? A. I did. and I was unable to find such a scale ticket. 

354 MR. MELNICOFF: Could I have that last answer read, please. 
(Answer read.) 
MR. MELNICOFF: Will you read the question, too. 
(Question read.) 
BY MR. MILLER: 

Q. Will you identify Complainant's Exhibit No. 54? A. Complainant's 
Exhibit No. 54 is an invoice which shows the resulting 96 head of hogs 
at 21,695 pounds and the 25 head of hogs at 6,250 pounds as shown on 


the previous scale ticket as being sold to Merkel, Incorporated, by H. L. 


Sparks and Company. 

Q. Is this a copy of an invoice which you examined in the records 
of H. L. Sparks and Company? A. Yes, it is. 

Q. Will you identify Complainant's Exhibit 55? A. Complainant's 
Exhibit 55 is the original scale ticket which I obtained from the stockyards 
company records No. 569248-H. 

Q. Will you identify Complainant's Exhibit 55-B? A. Complainant's 
Exhibit 55-B is a copy of the copy of the above ticket which was maintained 
in the records of H. L. Sparks and Company. 

Q. On Complainant's Exhibit 55-B, Mr. McCoy, the copy of the 
scale ticket as maintained in the records of H. L. Sparks and Company, 
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355 were the figures 16,030 and 93 written or printed? A. The 16,030 


were printed and the 93 was written. 


Q. How about the weight figure 4,960 and the head count 30? A. The 
weight figure 4,960 and the head count 30 were both written on the ticket. 
Q. And the figure 11,070? A. The figure 11,070 and the head count 


63 were both written on the scale ticket. 


Q. Will you identify Complainant's Exhibit No. 56? A. Complainant's 
Exhibit No. 56 is an invoice showing 157 hogs, weighing 28.075 pounds 
sold to Neuhoff Brothers Packing Company, Incorporated, by H. L. Sparks 


and Company. 
Q. Is Complainant's Exhibit 56 a true and correct copy of an invoice 
maintained in the records of H. L. Sparks and Company? A. Yes, sir, it is. 
Q. Mr. McCoy, did you examine the stockyard company records to 
determine whether or not you could find any scale ticket showing the 
weighing of 30 hogs by H. L. Sparks and Company at a total weight of 


4,960 pounds? A. I did and I was unable to find such scale ticket. 
MR. MILLER: May the Examiner please, I just learned last night 
that the date of this particular transaction was incorrectly alleged in the 
356 Order of Inquiry. This transaction was alleged in the Order of 
Inquiry as having occurred on 9/1/54, it should be 9/7/54, and I therefore 


move that the Order of Inquiry be amended accordingly. 


PRESIDING OFFICER BAIN: Is there any objection? 
MR. MELNICOFF: I'm just trying to see. Is that the third one on 


page 10, Mr. Miller? 
MR. MILLER: Yes, sir. 


MR. MELNICOFF: 9/1/54 should be what you say ? 


MR. MILLER: 9/7/54. 
MR. MELNICOFF: No objection, Mr. Examiner. 


PRESIDING OFFICER BAIN: That may be understood. 


BY MR. MILLER: 


Q. Will you identify Complainant's Exhibit No. 57, Mr. McCoy? 
A. Complainant's Exhibit No. 57 is the original copy taken from the 
stockyards company records of scale ticket No. 761302-H. 


290 


Q. Did you personally obtain this scale ticket from the records 
of the stockyard company? A. Yes, sir, I did. 

Q. Would you identify Complainant's Exhibit No. 57-B? A. Com- 
plainant’s Exhibit No. 57-B is a copy of the copy of the above ticket which 
was maintained in the records of H. L. Sparks and Company. 

357 Q. Is this 'a true and correct copy of such records? A. Yes, sir, it 
is. 

Q. With respect to the weight and head count entries appearing in 


Complainant's Exhibit No. 57-B, will you state in what respect such 


entries differ from the entries made on Complainant's Exhibit 57-A? 

A. On Complainant's Exhibit 57-B the figures three off and three hundred 
have been written in on the scale ticket. A line has been drawn under 
these figures and the resulting figures after subtracting this head count 
and weight from the original head count and weight are shown as 80 head 
at 8,955 pounds. 

Q. Did you examine the records of the stockyard company, Mr. 
McCoy, to determine whether or not you could find a scale ticket showing 
three hogs weighing a total weight cf three hundred pounds which were 
weighed by H. L. Sparks and Company? A. Yes, sir, I did and I was 
unable to find such a scale ticket. 

Q. Would you identify Complainant's Exhibit 58? A. Complainant's 
Exhibit 58 is an invoice showing the sale of the resulting 80 head of hogs 
at 8,955 pounds by H. L. Sparks and Company to Avera Packing Company. 

Q. Is this a true and correct copy of an invoice maintained in the 
records of H. L. Sparks and Company? A. Yes, it is. 

358 Q. Will you identify Complainant's Exhibit No. 59? A. Complainant's 
Exhibit No. 59-A is the original copy of scale ticket No. 880822-H. 

Q. Did you obtain this scale ticket from the records of the stock- 
yard company? A. Yes, sir, I did. 

Q. Would you identify Complainant's Exhibit 59-B? A. Complainant's 
Exhibit 59-B is a copy of the copy of the above ticket as was maintained 
in the records of H. L. Sparks and Company. 
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Q. With respect to head count and weights in what respect does 
Complainant's Exhibit 59-B differ from Complainant's Exhibit 59-A? 

A. Complainant's Exhibit 59-B differs from Exhibit 59-A/in that in the 
column "hogs" 15 has been written in and in the weight bracket 1,615 has 
been written in. Also these figures have been deducted from the original 
figures and also written in is the resulting 12 head and 1.260 pounds. 

Q. Did you examine the records of the stockyard company to deter- 
mine whether or not you could find a scale ticket showing 15 hogs weighed 
by H. L. Sparks and Company at a total weight of 1,615 pounds? A. Yes, 
sir, I did, and I was unable to find such scale ticket. 

Q. Will you identify Complainant’s Exhibit 60? A.| Complainant's 

359 Exhibit 60 is a copy of an invoice showing the sale of the previously 
mentioned 12 head of hogs at 1,260 pounds by H. L. Sparks and Company 


to Avera Packing Company. 
Q. Is this a true and correct copy of an invoice maintained in the 


records of H. L. Sparks and Company? A. Yes, sir, it is. 
Q. Will you identify Complainant's Exhibit 61? A.| Complainant's 
Exhibit 61 is the original copy of scale ticket No. 512432-H. 
Q. Did you personally obtain this scale ticket from the records of 
the stockyard company? A. Yes, sir. 
Q. Would you identify Complainant's Exhibit 61-B? A. Exhibit 61-B 
is a copy of the copy of the above ticket as was maintained in the records 
of H. L. Sparks and Company. 
Q. With reference to the weight and head count figures appearing 
on Complainant's Exhibit 61-B in what respects do these |figures differ 
from such entries appearing on Complainant's Exhibit 61-A? A. In 
Complainant's Exhibit 61-B the one head of two hundred fifty pounds has 
been written in on the scale ticket and added to the original figures of 
twenty head and thirty-nine hundred fifty-five pounds and the resulting 
head count of twenty-one and the weight of four hundred two hundred 
360 five pounds have been written in on the ticket. 
Q. Did you examine the stockyard company records to ascertain 
whether or not one hog had been weighed by H. L. Sparks and Company at 
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a weight of two hundred fifty pounds? A. Yes, sir, I did, and I was unable 
to find such a ticket. 

MR. MELNICOFF: May I hear that last answer? 

THE WITNESS: I said I was unable to find such a ticket. 

BY MR. MILLER: 

Q. Will you identify Complainant's Exhibit 62? A. Complainant's 
Exhibit 62 is a copy of an invoice showing the sale of the previously 
mentioned 21 hogs, 4,205 pounds by H. L. Sparks and Company to I. 
Klayman and Company. 

Q. Is this'a true and correct copy of an invoice as maintained in 


the records of H. L. Sparks and Company? A. Yes, it is. 

Q. Would you identify Complainant's Exhibit 63? A. Complainants 
Exhibit 63 is the original, 63-A, is the original copy of scale ticket 
No. 588615-H as taken from the stockyard company records. 

Q. Did you yourself obtain this? A. Yes, sir,I did. 

Q. Will you identify Complainant's Exhibit 63-B? A. Complainant's 


361 Exhibit 63-B is a copy of the copy of the above ticket as was main- 
tained in the records of H. L. Sparks and Company. 

Q. Are there any weight and head count figures appearing on 
Complainant's Exhibit 63-B which do not appear on Complainant's Exhibit 
63-A? A. Yes, there are. One head at five hundred pounds have been 
added to the ticket which is labeled as Complainant's Exhibit 63-B. 

Q. Were those figures written in? A. Yes, sir, they were. 

Q. Did you examine the records of the stockyard company, Mr. 
McCoy, to determine whether or not one hog had been weighed by H. L. 
Sparks and Company at a total weight of five hundred pounds? A. I did 
and I was unable to find such a ticket. 

Q. Will you identify Complainant's Exhibit 64? A. Complainant's 
Exhibit 64 is a copy of an invoice showing the sale of the previously 
mentioned hogs, showing the sale of the hogs that are shown on the previous 
scale ticket by H. L. Sparks and Company to Belvedere Packing Company. 

Q. Is this a true and correct copy of an invoice as maintained in 
the records of H. L. Sparks and Company? A. Yes, sir, it is. 
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362 Q. Mr. McCoy, I notice that the scale tickets covered by Com- 
plainant's Exhibit 63 are dated October 2, whereas the invoice to Belvedere 
Packing Company is dated November 2, '54. Can you explain that differ- 
ence? A. These scale tickets were incorrectly dated by the weighmaster 
a$ 10/2 rather than 11/2. The scale ticket of the stockyards company 
records was found in the pack of tickets for that scale for/11/2/54 and the 
weighmaster's reporter on the tickets used by him for that day which 
shows the serial number of the beginning ticket he used and the last one 
indicated that this ticket was used on 11/2/54. 

Q. This transaction, then, did occur on November 2,1954? A. Yes, 
sir. 

MR. MILLER: May the Examiner please, I now offer into evidence 
Complainant's Exhibits 51 through 64. 

* * * 
BY MR. MILLER: 

Q. Mr. McCoy, you have been handed documents which have been 
identified as Complainant's Exhibits 65 through 75. Directing your attention 
to Complainant's Exhibit No. 65 will you briefly identify this exhibit? 

MR. MELNICOFF: Will you excuse me, Mr, Miller? 

Off the record. 

PRESIDING OFFICER BAIN: Off the record. 

(Discussion off the record.) 
PRESIDING OFFICER BAIN: On the record. 
BY MR. MILLER: 

Q. Would you identify Complainant's Exhibit 65? A). Complainant's 
Exhibit 65 consists of three scale tickets, These are original scale 
tickets as maintained by the stockyards company. 

Q. Did you obtain these scale tickets from the records of the stock- 
yard company? A. Yes, sir, I did. : 

Q. Would you identify Complainant's Exhibit 66? A|. Complainant's 


Exhibit 66 consists of copies of the copies of the same three scale tickets 


as maintained in the records of H. L. Sparks and Company. 
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Q. Directing your attention, Mr. McCoy, to Complainant's Exhibit 
No. 67, is Complainant's Exhibit 67 a true and correct copy of the invoice 
which you examined in the records of H. L. Sparks and Company? A. Yes, 
sir, it is. 

Q. Would you identify Complainant's Exhibit 68, Mr. McCoy? 

365 A. Complainant's Exhibit 68 consists of the original copy of the 

stockyards company scale ticket No. 251393-H. 

Q. Is this a scale ticket, Mr. McCoy, whichyou obtained from the 
records of the stockyard company? A. Yes, sir, it is. 

Q. Would you identify Complainant's Exhibit 69? A. Complainant's 
Exhibit 69 consists of two copies of scale tickets, the first is a copy of 


the copy of the scale ticket as shown on Exhibit 68 which was maintained 


in the records of H. L. Sparks and Company. 

Q. Is that a true and correct copy of such record? A. Yes, sir, 
it is. 

Q. You may continue. A. And the second ticket is a copy of the 
copy of a scale ticket maintained in the records of H. L. Sparks and 
Company. 

Q. Will you identify Complainant's Exhibit 70? A. Complainants 
Exhibit No. 70 isi an invoice showing the sale of the previously mentioned, 
of the hogs shown on the two previously mentioned scale tickets as being 
sold by H. L. Sparks and Company to Charles Miller and Company. 

Q. Would you identify Complainant's Exhibit 71, Mr. McCoy? 

A. Complainant's Exhibit 71 consists of the original copies of three 
scale tickets, tickets Nos. 824725-H, and 824734-H and 824803-H. 

366 Q. Did you obtain these scale tickets from the records of the 
stockyard company? A. Yes, sir, I did. 

Q. Would you identify Complainant’s Exhibit 72? A. Complainant's 
Exhibit 72 consists of copies of copies of two scale tickets as maintained 
in the records of H. L. Sparks and Company. The first one is a copy of 
ticket No. 824734-H and the second one is a copy of ticket No. 824725-H. 

Q. Is Complainant's Exhibit No. 73, Mr. McCoy, a true and correct 
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copy of an invoice maintained in the records of H. L. Sparks and Company? 
A. Yes, sir, it is. 
MR. MELNICOFF: Could I have that last question and answer read? 
(Question and answer read.) 
MR. MELNICOFF: You are going to Exhibit 73, then? 
MR. MILLER: Yes. 
May the Examiner please, I would like to point out for the benefit 
of the Examiner and counsel for the respondent that Complainant's Exhibits 
71 and 72 and 73 relate to the first transaction which is alleged on page 7 
of the Order of Inquiry. That date is incorrectly alleged in the Order of 
Inquiry. It is alleged as 9/14/56. It should be 9/14/55. I therefore move 
that the Order of Inquiry be amended accordingly. 
PRESIDING OFFICER BAIN: Is there any objection? 
MR. MELNICOFF: No objection. 
BY MR. MILLER: 
Q. Directing your attention to Complainant's Exhibit No. 74, will 
you identify such exhibit. A. Complainant's Exhibit No. 74-A is the 
original copy of scale ticket No. 304379-H which I obtained from the records 


of the stockyards company. Complainant's Exhibit 74-B jis a copy of the 
copy of the above ticket which was maintained in the records of H. L. 


Sparks and Company. 

Q. Is that a true and correct copy of the scale ticket as it appeared 
in the records of H. L. Sparks and Company? A. Yes, it is. 

Q. Will you identify Complainant's Exhibit 75? A! Complainant's 
Exhibit 75 is a copy of an invoice showing the sale of the previously 
shown 85 hogs -- correction -- showing the sale of the 85 hogs shown on 
the previous scale ticket by H. L. Sparks and Company to Krey. 

Q. Is this a true and correct copy of an invoice as maintained in 
the records of H. L. Sparks and Company? A. Yes, sir} it is. 

MR. MILLER: May the Examiner please, I now offer into evidence 


Complainant's Exhibits 65 through 75. 
* * a 
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CROSS EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. McCoy, I direct your attention to Exhibit No. 43. I notice 
there, for example, 43-B. There you have, the scale ticket figure is 
written in in hand, do you see that? A. Yes. 

Q. Why was that done that way? A. Well, I copied the ticket and 
I wrote in the number. Of course, this is a printed number on there -- 
well, I used a regular ticket to copy the ticket on and I marked out that 
number that was printed on and wrote in the number of the ticket that I 

was copying. 

Q. But the original ticket from which you made the copy from was in 
the records of the Sparks Company, is that right? A. Yes. 

Q. And did you ask to be allowed to take that ticket with you, 
the original? A. No, I just copied it there. 

Q. You didn't ask them to give you the ticket? A. I asked to look 
at the tickets. 

Q. But you didn't ask to take it with you? A. No, I just copied the 
ticket. 

Q. There was no refusal on the part of the Sparks Company to give 
you the ticket, that's what I'm trying to get at? A. No. 

Q. And all through your investigation of this Sparks Company at 
National Stockyards, Illinois, they did co-operate with you? A. Yes, 
sir, they did. 

Q. Very helpful and you have no complaint along that line, I take 
it? A. No, sir, I don't. 

Q. Now, the same thing is true, I take it, of Exhibit 54, that's a 
copy that you made, is that right? A. No. 54? 

Q. Excuse me, I beg your pardon, 44. A. Yes, sir, that's a copy 
I made from his copy in his records. 

Q. Now, on Exhibit 44, which is the eevoicens is there anything 
reflected on there which is not connected up with Exhibits 43-A and B? 
A. Well, there are 22 head of hogs shown on that invoice that are not 
shown on Exhibits 43-A and B. 
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Q. Well, is it your intention to offer anything on Exhibit 44, the 


invoice copy which does not appear on either Exhibit 43-A and B? 
>” * * * or 
372 MR. MILLER: Complainant's Exhibit No. 44 is being offered to 
show that there was in the files of H. L. Sparks & Company, National 
Stockyards, Illinois, invoice dated October 25, 1954, showing the sale 
of certain hogs to Charles Miller & Company, Union City, New Jersey. 
* x * * * 
375 BY MR. MELNICOFF: 

Q. Mr. McCoy, I suppose the same answer would hold with respect 
to 45-B. There you made a copy, is that right? A. Yes, sir. 

Q. And you obtained that in the way you have indicated? A. Yes. 

Q. Now, and Exhibit 46 relates only to the hogs that are reflected 
in Exhibit 45, is that right? A. Yes, sir, that's right. 

Q. Now, we come to 47 and again 47-B is a copy made by you in 
the manner that has been indicated, is that right? A. Yes, sir. 

Q. And Exhibit 48, the one line there which relates to Exhibit 47 
is that which says PRR 135, 147, 26 hogs and so forth, is that right ? 
A. Yes, sir, that’s correct. 

Q. The other information on there does not relate to the Exhibit 
47, does it? 

MR. MILLER: What was that question, please. Mr. Melnicoff:? 

BY MR. MELNICOFF: 

Q. The other information on Exhibit 48 other than that I have just 
spoken about does not appear on Exhibit 47? A. The other items on 
Exhibit 48 did count in weight, head count and weight and so forth of the 

376 hogs do not appear on Exhibit 47, no. 
BY MR. MELNICOFF: 

Q. The only item on 48 which refers to 47 is that) which appears on 
the line 26 hogs and everything to the right of that on the same line? 

MR. MILLER: Are you referring only to head count and weights , 
Mr. Melnicoff, or are you referring to the entire exhibit ? 
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MR. MELNICOFF: The entire exhibit , head, count, weight, price, 
total. 

A. Well, as I said, the other items of head, count and weight do not 
appear on Exhibit 47. 

BY MR. MELNICOFF: 

Q. So that on the second line of Exhibit 48 you show the disposition 
of 6.500 pounds of hogs for which there you have a copy of a scale ticket. 
Exhibit 47-B, is that right? A. Yes, sir. 

Q. You have no scale ticket or anything else for any of the other 
items mentioned in Exhibit 48 other than the one that I have just read 
to you? A. That's right. 

Q. Now, on Exhibit 49, there 49 -B 1s a copy made in the manner you 
have just stated, is that right? A. Yes, Sir. 

377 Q. And Exhibit 50 is an invoice. The tirst line there shows the 
disposition of 12,060 pounds of hogs, is that right? A. That's right. 

Q. And that's the amount reflected or. Exhibit 49-B? A. Yes, sir. 

Q. Andexcept for the information reilected on that line, nothing 
else on there relates to the sale or disposition of the hogs shown on 
Exhibit 49-B?' A. Well, the other items would relate to the sale since 
they were all sold to the same customer. 

Q. But you have nothing in 49-A or B about 14 hogs, is that right? 
A. No, sir. 

Q. About 15 hogs? A. No, sir. 

Q. Or the other information reflected on those lines on 50 to the 
right of the figures 14 and 15? A. No, sir. 

Q. So far as Exhibit 50 is concerned it reflects Exhibit 49 only on 
that one line, the top line where you refer to 60 hogs? A. The top line 
referring to 60 hogs shows the sale of the 60 hogs. 


Q. That's right. Now, we come to No. 51. 51-B is a copy made by 
you in the manner indicated, is that right? A. Yes, sir. 
378 Q. And 52 is the invoice, is that right? A. Yes, sir. 
Q. The first two lines of 52, that is where the figures 60 and 37 
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appears, do you see that? A. Yes,sir. 

Q. Those relate to Exhibits 51-A and B, do they not? A. Yes, sir, 
they do. 

Q. And everything to the right of those two figures on those two lines 
on the same lines refer to Exhibits 51-A and B, is that right? A. Yes, sir. 

PRESIDING OFFICER BAIN: I beg your pardon, look at those 
carefully again, please. 

MR. MILLER: What was the question? 

MR. MELNICOFF: In what way have I misstated, Mr. Examiner? 

PRESIDING OFFICER BAIN: You said the 60 and |37 referred to 
Exhibit 51. I believe the 57 refers to Exhibit 51, 57 hogs at a weight of 
eight six five zero. The 37 also, yes. 

BY MR. MELNICOFF: 

Q. Well, in any event, all that 52 is supposed to do is to reflect the 
disposition of the hogs shown on Exhibits 51 -A and B, is that right? 

A. It shows the disposition of the 37 head of hogs. 
379 Q. Yes? A. And the 57 head of hogs. 

Q. That's right. What about the 60 head of hogs? A. Well, the 60 
head of hogs have had three deducted from them on the copy of the ticket 
that was maintained in Mr. Sparks’ records and the 60 are nct accounted 
for as such. Fifty-seven of the sixty are accounted for. 

Q. But there is a charge out there for three drafts of hogs, is there 
not? A. You mean on Exhibit 52? 

Q. Yes. A. No. 52 contains three drafts of hogs, yes. 

Q. Now, which of the items on 52 relate to 51? A. The 37 head 
weighing 3,615 pounds at $22.00 a hundred and the 57 head weighing 8,650 
pounds at $25.00 a hundred. 

Q. And the item on the first line, 60 doesn't apply to 51-A and B? 
A. The 60 head shown on the invoice on Exhibit 52 is not shown on Exhibit 
51 on the scale tickets. 

Q. In 53 we have the same answer with regard to the copy, is that 
right? A. Yes, sir. 
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Q. Now, on the upper right-hand corner of 53-B there is a penned 


note. Was that put there by you? A. That was copied from the copy in 
the records of Sparks. 

380 Q. Can you read that? A. The first word is not quite legible but 
it looks like it is something Heil mixed 25 hogs by mistake. 

Q. When did you make that copy? A. At the time I copied the ticket. 

Q. Did you have difficulty reading it at that time? A. I felt that 
the first word I was unable to read, the rest of it was clear. 

Q. Did you ask anybody what that first word meant? A. No, sir, 
I didn’t. 

Q. And you copied this in the Sparks office over at National Stock- 
yards? A. Yes, sir. 

Q. And didn't ask anybody about it? A. No, sir. 

Q. In other words, there were Sparks people around there, were 
they not? A. They were there. 

Q. But you didn’t make any inquiry? A. Not on that, no. Not to 
my knowledge, I don't remember of asking about it. 

Q. Well, did youask? A. I don't think that I did, at least if it had 
been clarified as to what the first word was I would have written it so that 

381 I could read it. 

Q. Well, how did you know what to write down there? A. I wrote 
as near as I could tell the way it appeared on the copy. 

Q. Did it ever occur to you to have that piece of paper and have a 
photostat copy made of it? A. You mean his copy? 

Q. Yes. A. Well, I didn't think it was necessary. 

Q. Well, you were attempting to reflect an item which is a part of 
his records. How could you reflect what you couldn't decipher? A. Well, 
I didn't think that it was that important. 

Q. What would you consider important ? A. Well, I think the 
changing of the head and weight or anything like that on a ficket is 
certainly important and I think the changing of any basic information on 
the tickets is important. 
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Q. And you said you read carefully and clearly the word mistake. 


Do you suppose if that word mistake referred to some information on 


there that that might modify or change the information on|there to some 
extent, that perhaps it wouldn't be a change as you saw? A. Would you 
repeat that question ? 
MR. MELNICOFF: Would you read the question, please, Mr. 
382 Reporter ? 
(Question read.) 
MR. MILLER: I object to the form of the question.) I certainly 
don't know what it means. 
BY MR. MELNICOFF: 
Q. Does the witness know what it means? A. What the question 
means? 
Q. Yes. A. It isn't clear, no. 
Q. All right. What were you in there for, can you tell me that? 
A. To audit their records. 
Q. Audit the records. Now, does that mean examining their records 
and coming to some conclusion about them? A. Yes, sir. 
Q. And this 43-B, pardon me, 53-B was part of the records of this 
Sparks Company that you were auditing? A. It was. 
Q. The original record that they had was right there before you? 
A. The records that they had were before me, yes. 
Q. Made available to you? A. Yes. 
Q. Onthat record and apparently as far as you know a part of it 
was a notation, is that right, in the upper right-hand corner? A. That's 
383 right. 
Q. It is usual for it to be there? 
MR. MILLER: Will you read that question again, please? 
PRESIDING OFFICER BAIN: Was it usual for it to be there. 
MR. MILLER: Thank you. 
A. Well, generally, no, I would say not usual to find a notation. 
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BY MR. MELNICOFF: 

Q. In how many other instances did you find notations of any kind 
on a copy of a scale ticket in the Sparks records, many, few or none? 

A. Oh, I would say that there were some notations on the scale tickets. 

Q. More without notations than there were with notations ? 

A. Yes. 

Q. Nevertheless you have come across 2 notation which is some- 
what of an unusual situation and moreover it contains a word which is 
unintelligible to you, nevertheless you don't make an inquiry, you simply 
come to a conclusion as to what you think the word means, write it down 
and then sponsor it into this record as evidence, is that right? A. Well, 

384 I wrote the part of the notation that I understood and the first word 
which I couldn't read I didn't think was important. 

Q. You have testified under oath here that 53-B was a true and 
accurate copy of what you found in the Sparks records. Is it such a true 
and accurate copy? A. It is true to the best of my ability to copy that. 


Q. But you admit now that the first word of that notation is not a 


true and accurate copy, is that right? A. Oh, no, I won't admit that. 
It is true and accurate, as true and accurate a copy as I can make. 

Q. But you don't know what the word means? A. No. 

Q. So how could you copy it then? 

MR. MELNICOFF: In these circumstances I believe that 53-B be 
excluded. The original record is available and it will be made available 
in this courtroom. 

PRESIDING OFFICER BAIN: I believe under the testimony here 
if the witness had written that word so it was readable it would not be 
a true and correct copy. I believe he has testified that the original was 
not readable. Therefore, if you want to get that technical, why, if he had 
written the word here that was readable it would not have been an exact 
copy. I don't believe the objection is good. 

MR. MELNICOFF: Mr. Examiner, I am not going to argue with 

385 the Examiner, of course, I am not allowed to and I will not but I 
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must say this if I may. This witness is required, he said jhe brought in 
a true and accurate copy so that he now make a garbled copy which he 
assumes is garbled in the same manner that the original is garbled. 
PRESIDING OFFICER BAIN: You didn't hear the evidence like I 
did. 


MR. MELNICOFF: Perhaps not. 
PRESIDING OFFICER BAIN: He said the original was garbled, 
therefore, in order to make a true copy he had to garble it. 
MR. MELNICOFF: So we admit now that we have sponsored in 


evidence a garbled copy? 
PRESIDING OFFICER BAIN: Well, let's say a true| copy of a 
garbled original. That's the way I understand to make the evidence. 
MR. MELNICOFF: And you are asked to make a finding on 
that ? 
PRESIDING OFFICER BAIN: If I had to make a finding on that 
and this word here was plain and the one on the original was not plain 
what could Ido? I couldn't make a correct finding, could I? 
MR. MELNICOFF: That's true, Mr. Examiner. I don't think you 
can make a correct finding here. 
PRESIDING OFFICER BAIN: That's right, just like in a quotation, 
386 if there is a word misspelled on any of those things and the witness 
takes it down correctly spelled then it wouldn't be quite accurate. 
BY MR. MELNICOFF: 
Q. Exhibit 54, then, is there anything on Exhibit 54 which reflects 
53-A and B? A. Yes. On Exhibit 54 is shown the 25 hogs at 6,250 
pounds as shown on Exhibit 53-B and 96 hogs at 21,695 pounds as shown 
on Exhibit 53-B. 
Q. And the items relating to the 124 hogs have no relation to either 
53-A or B, is that right? A. Well, the 124 hogs are not Shown on 
Exhibits 53-A or B. 
Q. Fifty-five - we have the same situation, I take it, insofar as 


the copy is concerned? A. Yes, sir. 
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Q. And a copy, I mean Exhibit 55-B. Now, 56, what appears on 56 
that was taken from Exhibits 55-A and B? A. Well, now, Exhibit 56 is a 
copy of the invoice -- 

Q. Yes. A. (Continuing) which includes the -- it includes hogs 
that are shown on Exhibit 55-B and I have copies of two additional scale 
tickets which make up, which together with hogs on Exhibit 55-B make up 
the 156 hogs shown in Exhibit 56. 

Q. So that the hogs shown on Exhibit 55 are a part of the 157? 

387 A. Yes, sir. 

Q. And you say you have two additional scale tickets but you haven't 
produced those into this record, is that right? 4A. That's right. 

Q. And I suppose you assume, that it is your position that the 
additional scale! tickets that you have do not relate to this item, is that 
right? A. Well, they relate to it insofar as making up the 157 head. 

Q. But you are only concerned with 56 showing the disposition of 
what is reflected on Exhibits 55-A and B? A. Exhibit 56. The purpose 
is to show the sale of -- 

Q. (Interrupting) The hogs shown on 55-A and B? A. The sale 
of the hogs shown on 55-B. 

Q. And to the extent that it shows other hogs for which you have 
other sales tickets you haven't even produced those sale tickets? A. No, 
sir, they are not a part of the exhibit. 


Q. Isee. Are you going to introduce them later? A. I can produce 


them if it is necessary. 

Q. Exhibit 57, the same thing is true with the copy, is that right, as 
has been true with all of them? A. Yes, sir. 

Q. What is on 58 that reflects the information contained on 57-A and 
B? A. Exhibit 58 contains the 80 hogs weighing 8,955 pounds as are shown 

388 on Exhibit 57-B. 

Q. And everything else on there except the information contained on 
that first line on 58 doesn't relate to Exhibit 57-A or B, is that right? 
A. The other information is not shown on Exhibit 57-A or B. 
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Q. Then 58 is for the purpose to show the disposition of the hogs 
shown on Exhibit 57-A and B? A. Its purpose is to show the distribution 
of 80 hogs shown on Exhibit 57-B. 

Q. Now, 59, we have the same answer, I suppose, as to the copy, is 
that right? A. Yes, sir. 

Q. And on 60, Exhibit 60, what is there that reflects the information 
contained on 59? A. Exhibit 60 shows the 12 head at 12,060 pounds as 
shown on Exhibit 59-B. 

Q. That's the only information on 60 that relates to the information, 
to Exhibits 59-A and B? A. That's the only information on Exhibit 60 
which is shown in Exhibit 59-A and B. 

Q. The same thing is true with 61 regarding the copy that you 
made, is that right? A. Yes, sir. 

Q. And on 62 what is there that reflects the information shown on 
Exhibit 61? A. Exhibit 62 shows the 21 head as shown on Exhibit 61-B. 


Q. And no other information on 62 relates to 61, is that right? 
A. No other information on Exhibit 62 is shown on the Exhibits 61-A 


and B. 
Q. And 62 has the purpose of showing the disposition of the hogs 
reflected on Exhibit 61-B, is that right? A. That's right. 

Q. Now, what is that note on 62 there? Can you read that? 

A. That's note one dead, pen 122, heavy boar, average 550, count 189. 

Q. That doesn't refer to the hogs with which we are now concerned, 
is that right, so far as you know? A. No, sir, that does not refer to the 
hogs shown on Exhibit 61-A and B. 

Q. Yes, sir. Now, 63-B, the copy was made in a manner described 
hitherto, is that right? A. Yes, sir. 

Q. And in 64 what is it that reflects the information contained on 
63? A. Exhibit 64 shows the sale of the six head weighing 530 pounds 

and one head weighing 390 pounds and the one head weighing 500 
pounds as shown on Exhibit 63-B. 

Q. That's the last three lines of Exhibit 64? A. Well, that would 
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392 
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be, not exactly the last three lines, the next line shows the total. 
Q. Well, I was thinking of the lines across the page, 1, 2, 3 
(indicating), is that right? A. Yes. 
Q. And 64 is for the purpose of showing the disposition of the hogs 
on Exhibit 63, is that right? A. On Exhibit 63-B. | 
* * * * * 
BY MR. MELNICOFF: 
Q. When did you make these? A. They were made during the summer 
of 1956. 
Q. At the time you made them did any of the information disclose 
that a possible violation of the Act and regulations had been com- 
mitted? A. Did the information disclose to me that a possible violation 
of this -- 
PRESIDING OFFICER BAIN (interrupting): A little bit louder. 
A. (Continuing) -- had been committed ? 
BY MR. MELNICOFF: 
Q. Yes. A. Yes, that information was disclosed to me from the 
records. 
Q. Did you ever discuss it with anybody in the Sparks organization ? 


A. No, sir, as an accountant it is not my function to discuss with the 


registrants their trade practices, their operations. I report to my super- 
visor and he discusses with the registrant. 
Q. Did you ever ask anyone in the Sparks organization to explain 
to you any of the transactions that were reflected in either these exhibits 
or in any other phase of your examination? A. Oh, I'm sure I asked them 
to explain a number of transactions at various times. 
Q. Well, were your inquiries directed to explain, asking for 
explanations of their methods and procedures or was it to ask them to 
explain what appeared to be a possible violation ? A. I did not ask 
them to explain these particular exhibits which are shown in these exhibits. 
Q. Now, Exhibit 65. Now, this, I understand, relates to paragraph 
7 of the Order of Inquiry. When did you ascertain this information and 
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make the copies that are reflected here? A. Well, this was done along in 
56, about the time of these particular observations. 
Q. Now, Exhibit 65 shows a series of scale tickets, three, is that 
right? A. Yes, sir, that’s right. 
Q. These, you say, appear to be photostatic reproductions of the 


records of the yard company, is that right? A. No, these are the originals. 


Q. And where did you get those? A. From the yard company’s 
records. 
Q. Inotice that the numbers of the scale tickets are in handwriting, 
is that your handwriting? A. Which exhibit are you referring to? 
Q. Exhibit 65, at least on my copy; perhaps it doesn‘t appear on 
yours. A. Oh, that's a Thermofax copy, yes. 
Q. Am I to understand, then, that the original contains the stamped 
figures but through some inability of the reproduction method used they 
don't appear on the copy? A. That’s right. The numbers had to be 
written in. 
Q. And they are copies, of course. of the exact numbers that appear 
on the originals? A. Yes, sir. 
Q. Now, Exhibit 66, I take it, is a copy of those which appear on 65, 
is that right? A. Itis a copy, Exhibit 66 is a copy of the same scale 
tickets which were maintained in the records of H. L Sparks & Company. 
It is the same scale tickets on the same transactions as the scale tickets 
on Exhibit 65. 
Q. And you found it necessary to make a copy rather than make a 
photostat of the records that were in the entity on the National Stockyards, 
is that right? A. Yes, sir. 
Q. You obtained these records, that is 66, from the stockyard entity, 
Sparks entity? A. On Exhibit 66, yes, sir. 
Q. Where in 66 does any substitution appear, can you show me that? 
A. These exhibits do not -- oh, correction. I was merely ordered to 
obtain these records. As far as exactly where the substitutions occurred 
would have to be testified to by the persons making the observations. 
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Q. So neither 65 nor 66 shows any substitution at all, is that right? 


A. I wouldn't say that. Those are certain records which we copied. 

Q. Isee. Now 67, what does that relate? A. Exhibit 67 is a copy 
of the invoice which shows the sale of the hogs that are shown on Exhibits 
65-A and 66 by H. L. Sparks & Company to Krey. 

Q. Now, that item on 67 next to the last line, 225 and the items out 
to the right, does that have any relation to the transactions, to the exhibits 
appearing on 65 and 66? A. Where is that you are talking about now? 

Q. On Exhibit 67(indicating), 225 and the figures immediately to 
the right of that. A. That's the total number of head. 

Q. Now 68, frankly, has me a little bit puzzled. Is that a scale 
ticket, 68? A. Exhibit 68, yes, this is the original scale ticket, stock- 
yards copy of the original scale ticket. 

Q. What is 69? A. Exhibit 69, the first ticket is a copy of the copy 
which was maintained in the records of H. L. Sparks & Company which is 
the same as the ticket shown in Exhibit 68. In other words, a copy of 
the copy of that ticket that was maintained by H. L. Sparks & Company. 

Q. What's the second ticket on Exhibit 69? A. The second ticket 

on Exhibit! 69 is a copy of a copy of a ticket that was maintained in 
the records of Mr. Sparks showing 166 head, 25,075 pounds which is also 
shown on Exhibit 70 which is the invoice showing the sale of it, which 
also shows the gale of the 168 hogs shown on Exhibit 68. 

MR. MELNICOFF: Mr. Examiner, in connection with these exhibits, 
there have been'a great number as you see. I renew the motion that I 
made previously that insofar as the exhibits are concerned which reflect 
invoices, those invoices contain information other than that with which 
we are immediately concerned. As I understand, there was no attempt 
to expand the complaint. Insofar as that information is there, if it is 
not intended, and I may have the understanding it is not intended to expand 
the complaint I would have no objection to them. However, if there is a 
possibility that they might be intended or might be used to expand the 
complaint or put an additional burden on the respondent I would move they 
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go out. They are baseless nor is there anything in the complaint to 
which they may be related. I think an expression by counsel for the 
complainant would be helpful at this point. 
PRESIDING OFFICER BAIN: Is your statement you made with 
respect to some of the other exhibits, does that apply to those situations 
also? 
MR. MILLER: I think it obvious, Mr. Examiner, that |complainant 
396 cannot expand the complaint unless a proper motion is made therefor 
and the Examiner grants it. 
PRESIDING OFFICER BAIN: Any other objections ? 
MR. MELNICOFF: Yes, and in one instance at least we have here 
the one we discussed a few months ago, where the information is garbled 
to the point that I don't believe it is admissible for evidence into this 
record. That relates to that particular exhibit. 
PRESIDING OFFICER BAIN: Do you remember what |jnumber that 
is? 
MR. MELNICOFF:) No, I don't recall. 
PRESIDING OFFICER BAIN: If I recall correctly , according to my 
present understanding, the only thing those -- 
MR. MELNICOFF (interrupting): Exhibit 53-B. Excuse me. 
PRESIDING OFFICER BAIN: The only thing those were offered for 
was to show that a scale ticket had been altered by adding two drafts, no, 
by subtracting 25 hogs. Now, if that's the only issue with relation to that 
anything else on there doesn't make any difference, it seems to me. 
However, as I said before, if there is some letters on one of those things 
that doesn't spell anything or if there are some hieroglyphics that don't 
_ even equal any letters and that would be copied as an English word it 
would be quite a riot. I don't think the objection is good. 
397 They are all admitted, 43 through 75. 


(Thereupon the documents heretofore 
marked as Complainant's Exhibits Nos. 
43 through 75 were received in evidence.) 


* * * 
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BY MR. MELNICOFF: 

Q. Mr. McCoy, it has been testified here that you participated in 
the preparation of what is Exhibit No. 1, is that true? A. Iassisted in 
preparing this exhibit, yes. 

Q. When did you begin your preparation of that exhibit? A. Well, 
it was started shortly after Mr. Sherman and I started working on the 
records at Midwest Order Buyers which would have been the latter part 
of January of 1957. 

Q. Mr. Sherman has testified in this proceeding and you may have 
heard him, that he arrived in Chapin, Dlinois, January 28, 1957. Does that 

398 help you fix the time when you arrived at Chapin, Dlinois? A. I 
arrived at Chapin the preceding week, during the preceding week and I 
worked for a couple of days with Mr. Melvin Smith, accountant from the 
Chicago office. 

Q. Then Mr. Sherman arrived? A. Mr. Sherman arrived the 
following week. 

@. And how long did you stay, do you have any idea? A. I believe 
it was until the early part or middle of March. 

Q. Do you have any records by which you could refresh your 
recollection more accurately, not at this moment, but sometime? A. I 
would have my expense vouchers which should pin it down more accurately. 

* * * * * 

399 BY MR. MELNICOFF: 

Q. What kind of an audit were you conducting at Chapin, Dlinois? 

A. Well, when I first went there I was told to assist Mr. Smith. 
Q. Mr. M.C. Smith? A. Yes, sir. And his audit was primarily, the 


work we did the few days I was there was primarily financial and obtaining 

general understandings of the method of bookkeeping between the points. 
Q. What books and records did you consult? A. As well as I 

recall, with Mr. Smith we looked at the, I know we made balance sheets, we 


made some rough copies of some balance sheets and we looked at folders on 
the records maintained by,the records kept on the operations of the various 
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points. We saw just before I left, Mr. Ischer, showed us the distribution 
book from which Mr. Sherman and I worked a great deal later on. I 
believe we looked at, Mr. Smith and I looked at the ledgers, I can't 
remember for certain, but I know we had some, either -- we made a 
balance sheet, I believe, or copied a balance sheet which they had there. 
I believe we looked at their ledgers and their journals. 
400 Q. That was all before Mr. Sherman arrived, am I correct in 
that? A. Yes, sir. 
Q. And then Mr. Sherman arrived? A. He arrived,|yes, sir, the 
following week. 
Q. And matters took a definite different turn, is that right ? 
A. Yes, the work was along a different line. 
Q. Then you saw more records, I take it? A. Yes,/sir,I did. 
Q. Records in addition to what you had previously seen? A. Well, 
I don't know that I saw any new records. I saw a lot more of the same 
types of records. Mr. Hazelrigg, when Mr. Smith and I went in he showed 
us the different records that they kept and that were available to us and 
made them available to us and Mr. Smith and I looked through quite a 
few records, the different records that were kept there. 
Q. Mr. McCoy, I will show you Complainant's Exhibit No. 32-D. 
Do you see that? A. Complainant's Exhibit No. 32-D? 
Q. That's right. Is that one of the exhibits you say you punched? 
A. No, sir. That's Mr. Sherman's initials on there. 
401 Q. You didn't punch that one? A. No. 
Q. But you did punch some of these in this 32 series? Is that 
right? A. Well, I will have to look. 
Q. But you did punch some of them in the 32 series? A. I don't 
recall. 
Q. Well, will you look and see whether you punched any in this 
32 series? A. Yes, sir, I did punch some of the tickets in the 32 series. 
Q. You said those were punched by you at the Chapin scale? 
A. That's right. 
Q. Do you recall yesterday I asked you why you punched, some of 
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these were punched by you to reflect two figures, do you remember that? 
A. Yes, sir. 

Q. Do you remember yesterday you said you didn't know why you 
didthat? A. Yes, sir. 

Q. Have you thought it over in the light of testimony that came in 
this morning, do you still say you don't know why you punched two sets 
of weights on some of those tickets? A. I still had no definite reason 
for punching two weights, one would have been sufficient. 

402 Q. Well, does the fact that two weights appear on some of the 
scale tickets which were denoted by Mr. Major as a questioned document, 
was it possible that you punched out two weights to provide a comparison 
with that? A. He could very easily have used tickets with one weight 
punched on them.' There is no difference between the tickets as far as 
my printing the tickets was concerned whether they had one weight or 
two weights printed on them. 

Q. When you punched them out did you punch them out for the 
purpose of comparing a questioned document ? A. I was told to print 
tickets for the purpose of checking the transactions through and 
possible comparison. 

Q. But the idea of putting two weights on one ticket, that was your 
own idea? A. That was my idea and the ticket was then satisfactory, it 
would have been satisfactory if it only had one on. 

Q. Mr. McCoy, you presented some exhibits here concerning the 
allegations in which it has been complained of that hogs were taken off 
a scale ticket and the number written, one off and so on, do you recall 
those? A. Yes, sir. 

Q. When you made an examination of the Sparks’ records you say 
you found sales tickets disclosing such information? A. Yes, sir. 

403 Q. I suppose when you found that that conveyed information to you 
that that was wrong, that there wasn't something quite right about that, so 
you made a copy of it? A. Yes, sir. 

Q. Did you at any time inquire of the Sparks organization as to the 
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nature of the transaction reflected by such scale ticket? A. No, sir,I 
did not. 
Q. Did you see any explanation? A. Not from the Sparks Company. 
Q. Did you seek any explanation from anybody? A. Well, of course, 
I discussed what I found with my supervisor, Mr. Sands, and I seeked 
explanations by checking those, comparing those tickets with the original 
tickets maintained by the stockyards company. 
Q. And Mr. Sands told you that what you found, that you were right 
that there appeared to be something in error, is that right?| A. Yes. 
: Q. And after having your original conclusior confirmed by Mr. 
Sands you still didn't discuss it with anybody in the Sparks agency, in 
the Sparks entity? A. No, I did not. 
Q. Didn't tell them there was anything wrong with them? A. No, 
I did not. 
404 Q. Did you talk to anybody about that occurrence or any occurrence 
along that line? A. Well, I don't recall of specifically making a point of 
talking to anyone about anything like that. That may have been mentioned. 
I think Mr. Sparks mentioned that to me, something about changes on his 
tickets with some kind of an explanation of why he changed them. 
Q. Did you make any note of that explanation? A. No, I don't 
believe I did make a note of it. 
Q. You have a very hazy recollection of it now if you have any 
recollection at all, Itake it? A. Well, I do recall that he mentioned it 
to me. 
Q. He mentioned it to you? A. Yes. 
Q. Do you have any idea of how that occurrence was taking place 
at all? A. No,I don't. 
Q. Do you know how -- A. (Interrupting) Not specifically. 
Q. Sir? A. I have no knowledge of why those specific changes 
could have been made. 
Q. Do you know how hogs are moved off the yard, off the National 
Stockyard at East St. Louis, how this thing could have happened? A. I 
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405 know that hogs that are sold on weight, the weight is to be the weight 

recorded on that actual number of hogs sold and if hogs are weighed 
and then they are split up or some taken out then the remaining sold or 
those taken out sold, the ones that are sold should be reweighed so that the 
weight will show the weight of the actual hogs that are being sold. 

Q. I guess that’s right. Mr. McCoy, if you don’t mind looking over 
here, that represents, if we may by my arbitrary designation, scalehouse 

_16 at the National Stockyards, all right? A. Yes, sir. 

Q. Have you seen that? A. Yes, sir,I have seen it. 

Q. Right alongside it is a booth of some sort, a rather long, oblong 
booth, is that right, windows looking into the scale part? A.:This is a 
scalehouse. 

Q. Scalehouse, good. Inside of here sits the scale, is that right, 
the weighman does all the weighing? A. Yes, sir. 

Q. He has the various beams and the levers that peanipatats that 


wondrous device that tells us how much these things weigh, is that right ? 


A. He operates the scale. 
406 Q. It is a little bigger than a doctor's scale that Mr. Miller talked 

about but it is a scale, is that right? A. That's right. 

Q. Now, this is the platform here, right above this 16 and the re is 
a gate leading in here, is that right? A. That's right. 

Q. And there is a gate going off, of course? A. That's right. 

Q. Hogs are driven into this gate, onto the scale, the gates are 
closed at both ends and then the scalemaster weighs, is that right ? 
A. That's right. 

Q. And then the hogs are led out and they come rushing off of 
there, do they not? A. They are taken off the scale, 

Q. They go off the scale pretty much in a hurry, don't they? A. Not 
necessarily. 

Q. Just about like people sometimes when they get on a streetcar 
or bus, they just run through, don't they? A. Well, not necessarily, they 
walk the scale. 
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Q. Are you talking about people or hogs, now, I got myself confused. 


A. Hogs. 


Q. Now, at the time that they come off the scale here do you know 


407 who weighs them? A. We know who weighs them. 


Q. Pardon me, do you know who counts them? Who counts those 


hogs? A. They are counted by an employee of the stockyards company. 
Q. That's somebody other than this weighman? A. Right. 
Q. He counts them as they come off, isn't that true?) A. Yes, 


that's true. 


Q. And they are coming off, let's say, ina hurry or|they are coming 
off. Now, he makes his count and what does he do with that count after he 
makes it? Who does he tell it to? A. I believe he records that in the 


yard book. 
Q. And does he tell that to the weighman as well ? 


A. Yes, he 


calls the count into the weigher and he puts it on the ticket. 


Q. So at the time these hogs get off there we have 


a scale ticket 


which has on it, among other things, perhaps, the information about the 
number of hogs and how much they weigh, isn’t that right? A. That's 


right. 


Q. Let's assume that they decided, that there are 50 hogs in this 
count, all right, and the word 50 is on the scale ticket together with 
408 whatever they weigh? A. Right. 

Q. Now, where do these hogs go? Now, we are going to send these 
up in a truck so they go all the way down here to the truck loading dock, 
isn't that true? A. They may. 


Q. Well, they are going right out, this is going to be a simple case. 


A. Right. 


Q. Behind them is a driver, is there not, a man who urges them 


on? A. There would be a driver behind them, yes, sir. 


Q. Now, does he know what the count is at that time, what the hog 


count is? A. Yes, I believe the driver would know. 


Q. As a matter of fact, when these hogs get down here to the loading 
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dock here and go in here, by the time they get over here he shouts out 

to the stockyard's man down here how many hogs he has got, doesn't he? 
A. Ican't say whether he shouts it out or just how he relays that 
information. 

@. But the information is given by this man, the hog driver, to 
the chap who is standing here in this loading dock. We will agree on 
that? A. Yes, I believe that's right. 

409 Q. And then this man in here counts them, let's assume that he 
counts 49. Could that happen? A. That could happen. 

Q. So that although this man tells him that there are 50 came out 
of here he only got 49 down “here. Isn't it possible and isn't it the usual 


fact that all that happened is that this man up here made a miscount ? 


A. In that case, ifthe man counted right, the count of 49. 

Q. And that he may count them as they come in here and he may 
count them again as they go out, let's assume both time he counts 49 but 
someone up here told him it was 50 and it is 50 on the ticket, is that 
right? A. All right. 

Q. So that leaves, of course, that now we have 49 hogs weighing 
what this man up here said 50 of them weighed. As a matter of fact, the 
weight is the same because we haven't changed anything except the number 
of hogs, there has been no hog added or no hog taken off, is that right ? 

A. Inthis example, that's right.’ 

Q. Did you ever inquire to see whether this took.place in any of 
the allegations that you are concerned with here? A. If something like 
that took place the weighmaster should make a correction to the ticket 
and he should initial the correction and the change in count should be 
shown on all copies and then the copy, the original copy, the change would 
appear on it and the carbon copies. ; 

410 Q. Soif what I have said here took place, thea, everything that you 
have said should have been done to record this little incident we have i 
been talking about, is that right? A. ‘What do you mean, everything I have 
said, you mean the changing of the ticket ? 
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Q. That's right, that’s the way it ought to have been}done? A. That's 
right. 


Q. And if it wasn't done, all that's involved is that someone failed 
to do all that paper work. It isn't a case, I take it, that a man lost a 
hog en route somewhere? A. If it isn't done then the original copy of the 


scale ticket would show 50 hogs which would be correct. 

Q. And if this man here should telephone Sparks or anybody else 
and say that there was a mistake made in the head count, change the records, 
is there anything wrong with that? A. Yes, he wouldn't have the -- if that 
man would telephone Sparks to change his ticket -- 

Q. (Interrupting) Yes, they made a mistake, it wasn't 50, only 49. 
A. Then Sparks should have his ticket changed by an authorized person 
and initialed who would also change all the copies. 

* * * * 
412 REDIRECT EXAMINATION 
BY MR. MILLER: 

Q. In making the copies of the documents from the Sparks records 
was it your intention to reflect as accurately as pos sible all information 
appearing on such documents? A. Yes, sir, it was. 

Q. You testified in response to a question by Mr. Melnicoff that 
you assisted Mr. Sherman to some extent in preparing the tabulation which 
has been identified and received into evidence as Complainant's Exhibit 
No. 1. In connection with your assisting Mr.Sherman did you work under 
Mr. Sherman's supervision? A. Yes, sir, I did. 

Q. Did Mr. Sherman set up the procedure to be followed in making 
that tabulation? A. He did. a 

Q. Did you follow that procedure? A. Yes, sir, I did. 

* * * * * 

JOHN A. SANDS, JR. 

was called as a witness, and having been sworn by the Presiding Officer, 
was examined and testified as follbws: 
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DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Will you state your full name and address, please? A. John 
A. Sands, Jr., rural route 1, Freeburg, Tlinois. 

Q. What is your occupation? A. My occupation is livestock 
marketing specialist, U. S. Department of Agriculture. Iam district 

415 supervisor at National Stockyards, Dlinois. 

Q. How long have you been district supervisor, Mr. Sands? 
A. Lhave been district supervisor at this office for over four years. I 
was previously district supervisor for approximately three years at 
Ogden, Utah. 

Q. How long have you been employed by the Packers and Stockyards 
Branch? A. Since 1950. 

Q. As district supervisor here at National Stockyards, Mr. Sands, 
what in general are your duties? A. My duties are that Iam responsible 
for the enforcement of the Packers and Stockyards Act in the National 


Stockyards district which consists of the southern half of Dlinois and the 


eastern half of Missouri. 

Q. Mr. Sands, will you state whether or not there are any require- 
ments or regulations under the Packers and Stockyards Act designed to 
assure accurate weights? A. Yes, sir, there are. We consider accurate 
weighing a rather'basic requirement to the Packers and Stockyards Act. 
That was one of the reasons that the Act was passed to insure accurate 
weighing at stockyards coming under our jurisdiction. The Act requires 
that the scales be! tested, that they be installed and maintained properly, 
that they be operated properly by weighmasters and in compliance with 

416 our regulations. 

Q. Is there any regulation or requirement of the Packers and Stock- 
yards Act, Mr. Sands, that a scale ticket be made out each time the hogs 
are weighed for the purpose of purchase and sale? A. Yes, sir, the 
stockyards company must make out a scale ticket each time livestock are 
weighed for sales purposes and the sale is to be made on a weight basis. 
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Q. In your opinion, Mr. Sands, as district supervisor under the 
Packers and Stockyards Act what is the importance of a scale ticket in 
a purchase and sale transaction? A. We consider a scale ticket a sacred 


document with respect to the stockyards under our supervision. Actually 
it is the legal document which signifies the passing of title and all settle- 
ments, that is settlements to the seller and settlements from the buyer 
are made on the basis of the scale ticket itself at the time of weighing. 
As I mentioned previously title changes hands when the livestock is 
weighed and we feel it is a basic document on which all livestock trans- 
actions are based. 
* * * * * 

Q. Mr. Sands, did you have occasion on or about September 14, 1955, 
to make an observation in the hog division at the National Stockyards with 
respect to the method of handling hogs belonging to H. L, Sparks & 
Company? A. Yes, sir. 

Q. Will you relate what you observed on that occasion? A. On 
September 14, 1955, I was observing in the hog division at National Stock- 
yards in the dealers section of the hog division. At approximately 2:40 
p.m. Sparks weighed 46 head of hogs on draft No. 86 to Sparks No. 10 
and they were taken back to his alley for yarding. At about 3:30 p.m. 
Sparks weighed 12 more hogs on draft No. 95 to Sparks No. 10. These 
hogs were also taken back to his alley and penned. There were some red 
hogs and both of these bunches weighed to No. 10, I would estimate approx- 
imately ten head of red hogs in these two weighings. I returned to the hog 
division on September 15, 1955, and spent most of the day in the dealers 
section. The hogs weighed No. 10 on the previous day were run over 
scale No. 16 but were not weighed. They were delivered to the stockyards 
company and the head count was verified. When the hogs |were run over 
the second time or on September 15, 1955, there were no red hogs in 
this group. This led me to suspicion that possibly there had been a 
switching of hogs in Sparks alley. 

Q. Did you at any subsequent time make any further observations 
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in the hog division at the stockyards with respect to the method of handling 
of hogs belonging to H. L. Sparks & Company? A. Yes, sir. On two 
occasions, one September 14, 1956, I was observing in the dealers section 
of the hog division. I was in the Sparks alley and noticed that he had 
a number of hogs weighed to numbers yarded in his alley from the previous 
day. Mr. Sherman observed the previous day and his testimony will tie in 
with this transaction or this testimony of mine later. We observed particular- 
ly the -- or I observed particularly the 168 hogs weighed to No. 4 which 
were yarded and penned, double penned No. 444 and 457. These hogs 
were driven to the scale No. 16 by Paul Deems at about 10:30 a.m. The 
hogs were driven over the scales without weighing. The counter -- 

Q. (Interrupting) What was the name you mentioned? A. Paul 
Deems, he is an employee of H. L Sparks. 

The counter-off man at the scale verified the head count and Deems 
indicated to the counter-off man on the scale crew that these were run 
over hogs No. 4 and were to go to Miller Packing Company. I left the 
hog division soon after this occurred. I returned to the hog division after 
lunch and about 2:30 p.m. I was standing near Scale 16 with Mr. Sherman. 
Paul Deems came up to the scales and said to the scale crew, "I've got 
six rejects on Miller so I will take the small drive down and bring back 
the rejects.” He left and walked toward the shipping division. In a few 
minutes he returned driving one white hog and four spotted hogs. He 
drove them to Sparks alley and put them ina pen. He came back with 
five different hogs and ran them over the scale without weighing them. 

He told the counter-off man, five head run over to Miller, ten to 
replace the five head I brought back. 

Q. I noticed in discussing that observation you have been referring 
to notes, Mr. Sands. Are those notes that you made, immediately after 
you made this observation? A. Yes, sir, they are. 

Q. Now, is that transaction which you observed on September 13, 
1956, related in any way to any of the exhibits in this case? A. Yes, sir. 

Q. I hand you Complainant's Exhibits No. 17, 72 and 73 and ask if 
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these are the exhibits which relate to that transaction. A. |Yes, sir. 
Q. And what do those exhibits show with respect to what you 

observed, if anything? A. Well, Mr. Miller, these don't cover the one 

I was testifying about. 
Q. I'm sorry, I handed you the wrong exhibits, I believe, Mr. Sands. 

I now hand you Exhibits 67, 68 -- no, 68, 69 and 70. Are those the 

exhibits? A. Yes, sir. 
Q. Will you explain in what way these exhibits relate to the trans- 

action which you referred to, if any? A. Complainant's Exhibit No. 69 

421 consists of two scale tickets taken from the records of H. L. 

Sparks & Company. Mr. McCoy previously identified that.) Exhibit No. 

68 is the original stockyard company's scale ticket covering 168 head 

of hogs weighed in this transaction. Exhibit No. 70 consists of the billing 

of these hogs to Miller. The transaction in question is the 168 head, 

the first one appearing on that invoice. 
Q. Did you have occasion to make any other observation, Mr. 

Sands? A. Yes, sir. 
Q. Will you state when and where? A. On October 10,1955, I 

arrived in the dealers section of the hog division about 8:00 a.m. I observed 

the livestock yard in the dealer division and noticed that in pen 457 there 

was a lot of hogs. The drive ticket was on the gate and indicated that 

these hogs had been weighed to No. 2 the day before. There were 85 

hogs in this group. I also reviewed the yarding book at scale No. 16 

and it indicated that these hogs had been weighed on No. 2 on 10/8/55 and 

returned to Sparks pens. At about 10:00 a.m. Tom Guignon, who is a 


Krey Packing Company buyer, and Gene Houser looked at these hogs in 
Pen 457. Mr. Riley and I were talking to Paul Deems at the time. After 
they finished looking at the hogs they turned them out in the alley. They 
then went down to a pen in the lower end of Sparks alley and sorted 

422 several hogs out and drove them in with the hogs from 457. They 
then sorted several hogs from the group in the alley and the hogs that 
had been in pen 457 and drove the hogs back to pen 457. The hogs sorted 
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off were penned in the lower end of Sparks alley. We were standing in 
the east alley of the dealers section about one row of pens from where 
this occurred. We were not able to determine exactly how many hogs 

were switched but it was about five head. 

Q. Lhand you Complainant's Exhibit 74 and 75 and ask whether or 
not these exhibits cover the transaction which you have just described? 
A. Yes, sir, they do. 

* * * * 
CROSS EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. Sands, you described an occurrence that took place on 
September 14, 1955, is that right ? A. Did I describe it? 

Q. Yes, sir. A. Yes, sir. 

Q. Is that reflected in the Order of Inquiry in any way? A. Yes, 
sir, it is the second transaction in No. 7 and we made an error, a typo- 
graphical error and indicated 56 and that was changed this morning. 

423 Q. And then the occurrence of September 14, 1956, that is a part 
of the Order of Inquiry, is that right? A. Well, it is alleged in the Order 
of Inquiry September 13, I believe, Ican check. But the initial weigh- 
ing was on September 13, 1956, and that's the, that would be Mr. Sherman's 
observations of the initial weighing of that livestock. 

Q. That transaction is reflected in the Order of Inquiry, is it? 

A. Yes, sir. 

Q. That's also in paragraph 7? A. Yes, sir. 

Q. And the third transaction of October 10, 1955? A. Yes, sir. 

Q. That's also reflected in the Order of Inquiry, is that right ? 

A. Yes, sir. 

Q. You saw all three of these occurrences take place, is that true? 
You personally viewed them, did you? A. I have testified from my 
notes of the occurrences that took place on those dates. 

Q. Well, that isn't the question. Did you personally observe these 
occurrences? A. Yes, sir, I personally observed what I testified to. 
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424 Q. That's right. And in the case where you saw the hogs move from 


one pen to the other, substitution, you saw that happen? A.| Yes, sir. 

Q. It took place right before your eyes? A. Certainly. 

Q. And then you saw the consummation of the transaction, So you say, 
that is, the hogs were then moved off the yards eventually, isn't that true? 
A. I saw the hogs moved off of the yards. 

Q. Yes? A. Idon't follow your question. 

Q. Well, where were the hogs when you saw them? A. On which 
transaction ? 

Q. Let's take any one you want. Take the October 10, 1955. 
A. Well, the hogs on this date were in Sparks alley. 

Q. And you saw the substitution taking place right before you? 
A. Yes, sir. 

Q. As supervisor of this yard were you in a position to stop that 
movement at that time? A. Was I ina position to stop it? 

Q. That's right, could you have directed anybody to stop moving 
those hogs in there, that that was wrong? A. I doubt that I would have 
the authority to actually impound the hogs or anything of that type. 

425 Conceivably I could have but we were in the process of conducting 
an investigation approximately a year prior to that time which we had 
first noticed this practice and we were in the process of developing the 
facts to see what they were. 

Q. So you saw this violation committed right before your eyes 
and did nothing about it? A. That is true. 

Q. And you permitted it to goon? A. I didn't permit it to go on. 

Q. You didn't stop it? A. That's right, I didn't. 

Q. You could have stopped it? A. I could not, I didjnot testify 
that I could have stopped it. I said we were in the process of conducting 
an investigation of it to develop the full facts as to what was taking place. 

Q. Well, what other full fact was necessary for you to find out that 
took place at that particular moment? Wasn't the violation, if it was a 
violation, all complete and concluded when those hogs made the movement 
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that you just testified to? What else did you need? A. Well, certainly 
we were attempting to develop whether it was a practice or an isolated 


instance. 

426 Q. What difference did it make whether isolated or a practice, it 
was aviolation at that moment, was it not? A. Well, a lot of things 
are violations. 

Q. I'm not asking you about a lot of things. A. In my estimation 
it is a violation. 

Q. But it didn't fit your practice to stop it at that moment because 
you were conducting an investigation, is that true? A. That is correct. 

Q. And you would have warned Mr. Sparks if you mentioned it, he 
would have known you were conducting an investigation? A. Are you say- 
ing I should have told Mr. Sparks I was investigating him? 

Q. Iam asking why you didn't stop that right at that moment. 

A. And Itold you. 

Q. Do you deny that you had the authority to stop it? A. Do I deny 
that I had the authority to stop the switching? 

Q. That's right. A. I don't know of anyplace in the Act that I have 
been given that authority. 

Q. You don't know, so that you are ready to stand here now and tell 
us that you can witness an actual switching and you have no authority to 
stop it? A. No, sir. 

427 Q. You say you can't find it in the Act so do you have the authority ? 
A. Well, I don't know whether I actually have the authority or not, I don't 
know of any specific authority in the regulations of the Act itself that 
specifies I have authority to impound anything. 

Q. I'm not asking you about impounding. A. To go and say you 
can't sell these hogs to anybody because they are switched hogs in there, 
there is certainly nothing in the Act specifically dealing with that type of 
a thing. 

Q. So in your position now as a supervisor of this large market, 
and you were supervisor of another large market before this, you tell me 
now that you know of no authority in the Act which forbids you, which 
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permits you, rather, to stop the commission of a violation which occurs 


right before youreyes, you haven't got that authority, is that right? A. Are 


you saying I don't have the authority to stop a violation ? 
Q. I'm asking you whether you have it. You tell me, you said you 
didn't. A. I don't know of any specific authority in the Act that states 
that I do not have, that I have the authority to stop switching of hogs. 
428 Q. In other words, it is your statement now that you! can observe 
the switching of hogs under your supervision and you can't) stop them? 
A. No, sir, I didn't say that I coukin't stop it. 
Q. Well, can you stop it? A. It is an unfair trade practice. 
Q. Can you stop it? A. Well, certainly we are attempting to now. 
Q. Can you stop it at the time of the occurrence? A. By the Order 
of Inquiry we are hoping to stop it. We hope to secure sanction for this 
type of practice. This is the procedure we chose to follow in handling 
this specific investigation. 
Q. But you have to stand by there and watch that switching take 
place? A. That's our duty to observe, familiarize ourselves with the 
yards and observe exactly how the transactions are consummated, take 
place, we make observations daily to familiarize ourselves fully with the 
yard and we make notes of anything of a nature which we feel bears 
watching. Certainly we do not feel we are in any way compelled to lay 
our investigations in front of anybody while we are making them. We are 
there to investigate and to see what are the facts without the full facts 
and after they are developed then we make our determination as to what 
should be done. 
429 Q. You make notes, don't you? A. Sure. 
Q. A lot of note, you have got some notes now, haven't you? 
A. Sure. 
Q. That's right. There is no question about the authority you have 
to make notes? A. Not that I know of. 
Q. I mean you make them now because you have the authority but 
you don't have the authority to stop the man from switching livestock as 
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you understand. t want that answer in this record and I want it in here 


fair to you? A. Well, what authority do you think I have. 

Q. Mr. Sands, I haven't got the slightest idea. A. I have repeatedly 
testified there is no specific authority in the Act for me to impound the 
livestock and say you cannot sell the livestock on this basis. 

Q. Well, Mr. Sands, I am going to say this. This record is going 
to show that for the number of pages you and I have been talking that I 
have been desperately having you answer me one simple question, whether 
or not you have the authority of switching hogs and I haven't got the 
answer. Now, you may think that you are avoiding the question -- 

A, (Interrupting) Iam not trying -- 
Q. (Interrupting) Just a minute, put the fact remains the question 
430 hasn't been answered. Iam quite willing to leave it right there if 
you are. Iam giving you the opportunity once more to answer my question. 
Do you have the authority to stop the switching of hogs which occurs right 
before your eyes and in your immediate presence? If you desire to answer 
or if you are satisfied with the answer, tell me and we can go on to some- 
thing else. A. J see nothing in the Act that gives me the authority to 
impound hogs. 
Q. Have you ever asked Mr. Miller if you have that authority ? 
A. No, sir, not that I know of. 

Q. I mean Mr. Miller, counsel for the government here. A. I 
don't believe so. 

Q. Did you ever ask Mr. Bowman about it, Mr. Lee Sinclair? 

A. Have I ever asked them if I had authority to stop switching of hogs Yd 

Q. That's right. A. Idon't recall. 

Q. What's that? A. I don't recall having discussed it with them, 
no. 

Q. You said a scale ticket, in your wording, was a sacred document, 
is that right? A. In my estimation it is. 

431 Q. You said it had something to do with the eaneter of title, is 
that right? A. That is correct. 
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Q. Of course, transfer of title is a legal question and I don't know 
why I don't object to you giving a legal conclusion but I didn't. A sacred 
document, you say, which signifies the weight of the animal as it goes 
across the scale, is that right? A. I didn’t understand your question. 

Q. It is a sacred document which testified to the weight of the 
animal as it goes across the scale? A. Yes, that's correct. 

Q. Of course, it is a much used piece of paper, is it not? A. In 


_ what respect? 


Q. Asa scale ticket, it is used as a scale ticket, it)is used many 
times? A. I don't know what you mean by many, but it is first, of course, 
used when the weighmaster imprints the weight. The commission firm 
uses their copy and if it involves a farmer sale of hogs or planted live- 
stock to complete their account of sale and, of course, the buyer is billed 
on the basis of his copy. I wouldn't call it a much used document. It 
denotes one single transaction and it deals with that specific transaction 

432 and one ticket. It wouldn't be used but once. 

Q. Yes, that's true, but many scale tickets are used during the 
day? A. Oh, yes, I didn't understand you. Many scale tickets are used, 
yes. 

Q. About how many do you suppose they use during the day ? 
A. At National Stockyards? 

Q. That's right. A. Well, of course, that's entirely dependent 
upon the number of livestock they have for sale there and it would be 
very difficult to give you a specific number. I'd say thousands are used 
a day. One scale would have three or four hundred tickets conceivably. 

Q. How many persons are there employed by the stockyards who 
are concerned with the making and using of scale tickets by persons 
moving livestock off and onto the stockyard? A. I'ma little bit hard of 
hearing. I didn't hear the first part of your question. 

Q. How many men and women do you suppose are concerned, 
employees of the stockyard, how many of them are employed with the 
weighing of livestock which results in the use of a scale ticket? A. AsI 
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understand your question, how many are employed as weighmasters ? 

433 Q. Well, we will take it from that, perhaps that's clearer, yes. 
A. Well, there is probably twenty or thirty employed as weighmasters. 
They have some extra weighmasters and regular weighmasters and I'd 
say probably thirty employees from time to time do weighing. 

-Q. Now, you have already indicated to me that although you observed 
these three specific instances which are reflected in the Order of Inquiry 
and that in each instance, as I understood it, Sparks’ personnel was in the 
immediate vicinity, you did take no steps to inform them that this consti- 
tuted a practice that was frowned upon and that was in violation of the Act 
and the regulations as you understood it, is that right? A. That's right. 

Q. Did Mr. Sparks ever talk to you at any time since you have been 
on this stockyard? A. Yes, sir, he has. 

Q. He drops by to see you once in a while? A. He is in our office 
occasionally, yes, sir. 

Q. As a matter of fact, we might say he was there frequently , wouldn't 
you say so? A. He drops in for market reports and frequently is there, yes. 

434 Q. Does he ever give your office any market reports? A. I don't 

know, sir. 

Q. You don't know. Do you remember any correspondence that 
you have had with him within the past three months concerning the visits 
to your office and the exchange of reports? A. Well, I do recall the one 
letter that we did write him, yes, sir. 

Q. About when was that, please? A. I don't recall its specific 
contents but it was in compliance with a more or less of a request of the 


market news people and it dealt, as I remember, I'm testifying strictly 


from memory, my memory may be hazy as I hadn't thought of the letter 
since Imailed it, but it was to settle a dispute that the giving of certain 
information, as I recall it, was number of head and average cost and 

maybe average weight, I'm not certain of his livestock purchases for 

the day, giving that information to the market news service which is also 

an agency of the Department of Agriculture, in fact, a branch of the livestock 
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division in the office with us there, giving that information to them would 
not constitute a violation of the Act. They requested the letter. 
Q. When I used the word exchanged information I had in mind that 
he got some information from your office or rather from that suite in which 
your office is located and in turn he got some. That's all Iam trying to 
bring out. A. Well, I presume he does furnish the market news service 
435 information concerning it, I don't know now, but that's a different 
agency and certainly we are not directly involved in any way with them. 
They wanted it clarified that his acts for years and continued acts would 
not be considered a violation, that's all. 
Q. This market news agency you talk about, that's a part of the 
Department of Agriculture, isn't it? A. Yes, sir. 
Q. So is the Packers and Stockyards Branch? A. That's right. 
Q. So he is in and out of your offices frequently, every day, as a 
matter of fact, is he not? A. Oh, I guess so,I don't recall. I mean, he 
is in there like all the other members of the trade, they come in for 
this market news report and it is possible, perhaps, to pass the time of 
day with them. 
Q. He is an easy man to talk to, isn't he? A. You mean by easy, 
casual conversation? 
Q. That's right. A. Yes. 
Q. Everybody knows him as Harry, don't they? A. |As far as I 
know they do. 
Q. Most people call him by his first name? A. Yes 
436 Q. He likes to talk, doesn't he? A. Sure. 
Q. And he does talk, doesn't he? A. Yes, he talks. 
Q. Did he ever ask you to instruct and tell him how he should 


improve his business practices if they weren't in accord with what he 
believed was the proper way it should be done? A. Well, he probably 
has, I don't remember any specific instance. 
Q. You can't recall him ever asking you? A. Not prior to the issue 
of the Order of Inquiry. He has since that time but I can't pinpoint any 
specific instance. 
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Q. Are you willing to now state that subsequent to the issuance of 
the Order of Inquiry in October 1957 that he asked you to tell him how 
he was making his mistake or if he wasn't how to do it right? A. Idon't 
remember when the Order was issued. Yes, October 10, that's right. 

I don't recall of any times prior to that at all. In fact, I don’t think 
we even discussed it to any extent before that. After that he did and 
certainly we have attempted to tell him. 

Q. You have attempted. What have you attempted to tell him? 

A. Well, answer his questions. 
437 Q. Like what? A. We always answer their questions. 

Q. What did you tell him -- A. (Interrupting) We are not secretive 
about the way we operate in any sense of the word. 

Q. What did he ask you about some advice and what advice did he 
ask of you and what advice did you give him? Can you recall anything 
since October 1957, could we confine it to that period? A. Pardon me, 
what was your last statement? 

Q. Since October of '57, when the Order of Inquiry was issued? 

A. Well, I think we discussed the switching there and I told him that that 
definitely was improper. He asked about it and I told him it should not 
be done. 

Q. Anything else? A. We probably discussed other things. I 
think we discussed the matter at Chapin that the audit disclosed, about the 
adding of weight and such as that. 

Q. Has he ever made any suggestion to you about how the market 
might be improved in its operation? A. Well, he is full of suggestions, 
yes, sir. 

Q. Has he ever made any - A. Yes, sir, he makes them to every- 
body. 

Q. Have you ever seen fit to accept any of them in any weight , that 

438 is, not necessarily putting them into operation but to consider them ? 
A. Well, I don’t remember anything specifically, but as I said, he is 
talkative but I don't remember anything specific that we have adopted that's 
been his we 


* * * 
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REDIRECT EXAMINATION 
BY MR. MILLER: 

Q. Assuming, Mr. Sands, that you observe hogs being switched 
when they are being loaded out of the stockyard do you have any authority 
to put a stop order on that shipment? A. No, sir, Ido not. 

* * * * * 
RECROSS-EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. Miller asked if you had authority -- suppose you saw hogs 
being switched while they were still in the stockyard from one pen to 
another , would you have that authority to issue a stop order? A. I have 
no authority to issue stop orders or impound hogs or anything. 

Q. Iasked could you stop it? A. No, sir, I do not have the power 

439 of arrest and I think I would have to have that to probably stop 
things of that type or specific authority from the secretary to impound 
the livestock, seal the gate which I do not have. 

* * * * 
EARL W. SHERMAN 
was recalled as a witness, and having been previously sworn by the 
Presiding Officer, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Are you the same Mr. Sherman who testified earlier in this 
proceeding? A. Yes, sir. 

Q. Mr. Sherman, during 1956 did you ever have any occasion to 
make any observations of the hog division of the stockyards with 
respect to the method of handling hogs owned by H. L. Sparks & Company ? 
A. Yes, I did. 

Q. Will you state the time and place of your observation and describe 
what those observations were? A. On September 12,1956 -- 

440 Q. (Interrupting) Incidentally, did you make notes at the time you 
made your observations? A. Yes, I did. 
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Q. And do you have those notes with you? A. Ido,I have them 
before me. 

Q. You may proceed. A. On September 12, 1956, I went up to 
Sparks alley about 8 o'clock in the morning and noted that he had three 
lots of hogs, each penned separately which had been weighed to numbers 
on the day before, September 11,1956. These lots were weighed as 
follows: To No. 15 there were 75 hogs, to No. 16 there were 87 hogs, 
and to No. 17 there were 63 hogs. 

MR. MELNICOFF: I'm sorry to interrupt but Iam going to have to 
move to strike those parts of the witness’ answer where he relates to 
something that hasn't been weighed unless these sacred weigh tickets 
are introduced to substantiate them. 

THE WITNESS: They are already here. 

MR. MELNICOFF: If they are tell me about them. 

THE WITNESS: They are in evidence. 

MR. MELNICOFF: Are they in the record, Mr. Miller? 

MR. MILLER: Yes, sir. 

MR. MELNICOFF: I withdraw the objection. 

PRESIDING OFFICER BAIN: All right. 

441 A. (Continuing) Sparks didn't buy many hogs on the 12th and these 
three lots were not bothered all morning except once when Paul Deems 
and Gene Hiser -- 

BY MR. MILLER: 

Q. (Interrupting) Who are they? A. Two employees of Mr. Sparks. 

(Continuing) -- run them out in the alley and back in the pens to 
count them. Later that day about 2 o'clock Paul Deems and Gene Hiser 
came to the pens and Gene Hiser remarked to me never satisfied, always 
one off and one on and then he and Deems cut one hog out of lot No. 15 
and one out of lot No. 16 and put them in ancther pen. They then got 
two small white’ hogs out of another pen and put one of each of these two 
in with Lot 15 and 16. They then got a small Hamshire hog out of Lot 


17 and replaced it with another hog. These hogs were all apparently 
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purchased by Krey and Tommy Guynon came up and asked them to hold 
these three lots, to hold them until they were ready for them as they were 
out of pen space in the shipping division. I looked at the drive tickets 
and the drive tickets had been marked Krey by someone during the day. 
Late in the evening these three lots were run over the scale without 
weighing for head count and Krey received them as being the same hogs 
at the same weight as were weighed to the numbers 15, 16 and 17, on 
9/11/56, even though three of the hogs, one in each lot, had been switched 
442 the following day -- 
Q. (Interrupting) Just a moment, please, Mr. Sherman. I hand you 
Complainant's Exhibits 65, 66 and 67 and ask that you examine them and 
state whether or not these documents are the documents covering the trans- 
action about which you have just testified. A. Complainan *s Exhibit 66 
and Complainant's Exhibit 65 are original scale tickets on which the three 
lots of hogs were weighed on 9/11/56. Complainant's Exhibit 65. No. 66, 
of course, is a copy of scale tickets as found in Sparks records as intro- 
duced by Mr. McCoy. 
Q. And is Complainant's Exhibit 67, does it show how those hogs 
were billed to the Krey Packing Company? A. E shows the same three 
lot of hogs on the invoice. 
Q. Did you make any other observations, Mr. Sherman, and if so, 
will you describe when and where and what you observed? A. On the 
following day, on September 13, 1956, I spent the entire day until 5:30 
in the evening, in the dealer division of the hog house and observed Sparks 
weighing during the day. During the day they weighed six lots of hogs to 
numbers and took them back to their alley. These were weighed and penned, 
69 head weighed to No. 1 penned in Pen 445. Five head weighed in No. 
2, penned in pen No. 449. Two head were weighed to No.| 3 and they were 
penned in a double pen which is numbered 442 on one end and 455 on the 
443 other. There was 168 hogs weighed to No. 4 and they were penned in 
a double pen which is numbered 444 on one end and 457 on the other. 
They weighed 11 hogs to No. 5, they were penned in Pen 438, and they 
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weighed 12 sows to No. 6 and they were penned in pen No. 450. I stayed 
until 5:30 and I left the hog house at the same time Gene Hiser left. 

The six lots of hogs had not been disturbed at that time. I didn't go back 
to the hog house until the next day. But Mr. Sands went out in the 
morning about 8 o'clock. I went out at noon to relieve Mr. Sands. Later 
Mr. Sands returned for lunch and at about 2:30 Paul Deems came up to 
the scale and said "I got five rejects on Miller so I will take this small 
drive down and bring back the rejects". He left and went towards the 
shipping division. In a few minutes he returned driving one white hog 
and four spotted hogs. He drove them up to Sparks alley and put them in 
a pen. He then came back with five different hogs and run them over the 
scale without weighing them and told the counter five head run over to 


Miller, ten, to replace the five I brought back. These 168 hogs were 


shipped to Miller as being the same 168 hogs at the same weight as they 
were weighed to'No. 4 on the previous day even though five head in the 
lot had been switched. Mr. Sands and myself were both present at this 
time. 

* * * * * 

454 MR. MILLER: I might say in connection with that, Mr. Examiner, 
that complainant has decided no evidence directly relates to paragraph 
8,9 and 10 of the Order of Inquiry and therefore has no objection to 
striking such paragraphs from the Order of Inquiry. 

PRESIDING OFFICER BAIN: All right, sir. 


* * *x * 
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JOSEPH H. GILBY 
was called as a witness, and having been sworn by the Presiding Officer, 
was examined and testified as follows: 

‘DIRECT EXAMINATION 
BY MR. MELNICOFF: 

Q. Will you please state your name? A. Joseph H. Gilby, 

Q. What is your occupation or business? A. Iam a certified 
public accountant, Iam a public accountant of practice, I have depart- 
ment management engineers in my concern, I have offices in Chicago, 
Omaha, on the stockyards, I did have offices in Washington, New Haven, 
New York. I have been in this business since 1923 continuously. 

457 Q. Where is your office, the address? A. 105 West Adams 
Street, Chicago. 
Q. Mr. Gilby, would you please give us a brief resume of your 

education and training stressing, if you will, if it is a fact and I know it 
is, your association with stockyards and stockyard training and activities? 
A. I would have to go a long way back. My first job, when I got out of the 
college in Toronto, Canada, I came over to Chicago, joined my parents 
here and was with the Morris Company, the largest packer at that time. 

I went through all the offices of the departments of Morris Company and 
finally reached the executive division of the company. I was sent abroad 
to resurrect, I guess you would call it, all the enterprises in Europe and 
South America after the first world war. This took me a period of a year 
and a half, more than that, because I spent six months more in South 
America, that is two years. Prior to that they thought my abilities were 


such they sent me to China, loaned me to H. J. Keith & Company since 


they were stockholders in that enterprise in China, and I| put, for example, 

the brake plant on its feet, I was there not only in Shanghai but all over the 

Orient for 18 months. 
Then when I came back I was again sent to Europe jin connection 

with their tax matters and other organizational matters in Europe. That 

458 was another six months. At that time I left Morris & Company by 
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invitation and became associated with Arthur Anderson & Company. 

A year and a half, I guess, transpired and I was invited to take 
another position, not a related enterprise, but taking this other position, 
I was allowed to establish my own business which I did. I feel quite 
proud that I was able to enter the accounting field in competition with 
those already established, large concerns and I have been in it ever 
since. 

My association with Arthur Anderson was broken up mutually in 
this way, that I was called into a certain attorney's office in Chicago and 
was asked to take over a certain tax problem. I said I couldn't do that 
because I had associations with Arthur Anderson, he said you go to 
Arthur, both Arthur and I knew this fellow pretty well, and see what he 
says about it. So I did and Arthur said yes, that is part of Arthur 
Anderson & Company, you handle it personally, which I did, and we 


eR a ee OO Se 


were successful and not long after that I was invited to this attorney's 
office again and I was offered the position with the concern that I had 
handled the matter for which, of course, I wasn't ready to take except 
that in consulting Arthur, he says, "Well, Joe" -- excuse me, the name 
Arthur was used -- "let's give them an offer they will turn down". I 
said "All right, Arthur, you will have to state what the offer is because 
459 I don’t want'to take it”, but it turned out they took it. Consulting 

Arthur again, he said "Well, Joe, it was our offer, so I had to take the 
position and I was fortunate in that because it permitted me to establish 
my own firm. 

I have been interested in packing houses all over the world and 
in connection with that, of course, stockyards and stockyard operations, 
and I have done work for so many years, people with the livestock busi- 
ness, on stockyards and off stockyards for packing house concerns here 
and elsewhere that I feel that--I think they do, too--I am quite an 
authority on it, the plan of operation. Well, as far as education is 
concerned, do you want to know something on that? 

Q. Just briefly, Mr. Gilby. A. I first went through Ontario, that 


is Canada, the school system up through collegiate institutes. At the 
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same time I attended the Toronto technical school, I was going to be a 
civil engineer, at least I moved over to the states, I was quite an 
architect, was turned loose on appraisals and would bring a different 
result than what the appraisal showed. When I became, or came to 
Chicago and became an employee of Morris & Company I jused my notes, 
getting married in the interium, but I still went on in Armour Institute 
but when I became aware that civil engineers wasn't my objective, why, 
I quit the Armour Institute, but shortly after I learned that the universities 
460 were establishing departments of commerce, business administra- 
tion. I attended the meeting on West Adams Street where presidents of 
the nearby universities were meeting trying to get some basis for bring- 
ing into being the commerce schools. I learned there that Illinois already 
had in session classes and at the time the president was Dean Hotchkiss 
and he had been given the task by Northwestern University to see what 
could be done with respect to the establishment of schools at Northwest- 
ern University. Another man whom I know very well was at the meeting 
and before Hotchkiss got through he told me there was a class in session 
at the Old Treemont House on Lake Street that very moment. We left 
the meeting and spent the rest of the evening at the class session and 
joined whatever was present at that time at Northwestern University. 
From there I went on to become the first graduate |of the school 
of commerce. Then, of course, I have given you my travels which took 
me away from this country, but before I left this country, I was invited 
to join the faculty of Northwestern University. There was an interim 
there that I was away and I couldn't carry on that duty but on my return 
I was again asked to join the faculty. My work was lecture work 
principally and, of course, the experience that I had at Northwestern 
University and on the faculty I wouldn't give up for the world nor would 
461 I give up the experience I have had, practical experience, when 
you were in Europe and China and South America you couldn't appeal to 
anybody in the United States for direction or anything else, you did what 


you thought you had to do and suffer the consequences after. There was 


no consequences so I guess I did all right. 
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Now, in the interim I spent five years in the university, Kent 
College of Law, there were more attorneys on the law association, I 
guess than anybody in that area, and I got my LF degree. I don't practice 
law, never attempted to, but I feel that degree and work I had to put in 
rather enables me to sit in with attorneys and understand what they are 
talking about, I found it to be the case. I don't know whether I need go 
on or not but that is the basic-- 

Q. (Interrupting) Just to point out one or two things you have 


stated you are a certified public accountant? <A. Yes. 
Q. You are licensed in the State of Ilinois, I take it? A. Ihave 


a degree from the University of Illinois which issues the CPA degree in 
Llinois, yes. 

Q. And what year was that obtained, if you recall? A. In 1913, 
No. 51 certificate. 

Q. In 1913? A. Yes. 

462 Q. And you have practiced as a CPA continuously since that time? 
A. Yes. 

Q. And, of course, you are now a credited CPA, you have main- 
tained your right to practice? A. As I said, my own business in "24, 

Q. Isee, yes. Now, just give us, if you can, approximately how 
many years you have been associated with the stockyard business ? 

A. Since 1944. 

Q. And have you indicated generally what your association has 
been up to now? /A. Yes, except I didn't stress what connection I had 
with the stockyards or livestock concerns operating in the stockyards. 

Q. You did not say? A. No, I just mentioned the fact that I did. 

Q. Will you give us some explanation of that? I think that would 
be helpful in that record. A. Well, the operations of the agricultural 
department were in the infancy at that time. We had problems of organi- 
zation and that was principally what I handled in the first place and I put 
together various partnerships and corporations in their operations on 
these yards and eventually, so much of it I had to do that I actually estab- 

463 lished an office on the Omaha yards and, I guess, the phase of the 
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operations on the stockyards that Iam not acquainted with through my 


organization. 
Q. Is it fair to say, then, your association of stockyard activities 
dated in 1921, the year in which the Stockyards Act was first enacted, 
is that right? A. You mean before that, before that I was in the packing 
business? 
Q. That's right. A. Yes. 
Q. Before 1921 you were in the packing business, is that right ? 
A. Yes, sir. 
Q. And you have continued that profession ever since, is that true ? 
A. Yes. 
Q. Now, would you give us, if you will, when did you first become 
associated with any of the Sparks entities which are named in this pro- 
ceeding? A. I knew Mr. Harry Sparks, oh, back in '24.| He was then 
an employee on the stockyards with the dealer and also with a commis- 
sion firm. Mr. Sparks left that particular organization, I was very well 
acquainted with his background there. Then, I think it was in '46 or '47 
Harry thought he wanted to get in touch with me, remembering our pre- 
vious association, so he asked me to come in and help him in his organi- 
464 zation and whatever was necessary under the circumstances. My 
concern had interest in his accounting and everything that pertained to 
office procedure and, of course, it went beyond that because he knew my 
experience, he knew how well I was versed in the subject. That relation- 
ship has lasted ever since. 
Q. Now, as I understand it, did you establish the various Sparks 
entities which are registered on the heading of the posted yards? 
A. Yes, I established the form of procedure or the organization at that 
time. I know he was on the St. Louis yards. 
Q. What are the official names of the Sparks entities which are 
registered on any posted yard subject to jurisdiction of the Secretary 
of Agriculture prior to its amendment of September 2, 1958? A. You 


are only asking registration now? 
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Q. Yes. A! H. L. Sparks & Company were registered on the 
St. Louis National Stockyards in East St. Louis. National Stockyards 
is a city in itself. 
Q. Allright. A. Then later H. L. Sparks & Company of Peoria, 

Illinois, we have H. L. Sparks & Company of Bushnell, Ilinois, and we 
465 had, then later, when he moved to the Springfield post market, 

H. L. Sparks & Company of Springfield, Springfield, Dlinois. The Bush- 

nell Stockyards Company was established in the Bushnell stockyards. 

These are the only ones except, I ought to say this, that some of these 

were organizations before I became interested and were still partners 

in these organizations for some years after I became interested. For 

instance, the stockyards at Bushnell, Illinois, and Midwest Order Buyers, 

Harry was a partner with other partners, those partnerships carried 

on for considerable time, they were partnerships until a man by the 

name of Hubbard died, a man by the name of Odum died, these were 

partners and Harry had to find some way of continuing those partnerships. 

It became such a proposition that he couldn't trust anybody and I know 

that, so at my suggestion, Rex Wanda Sparks, she is quite a business 

person, became partners in these partnerships, continuing and H. L. 

Sparks & Company, National Stockyards, Illinois, Joe Sparks with Rex 

as guardian, became partners way back before I became interested in 

this. He was three years of age at that time and that partnership was 

carried on until quite recently in this period. I endeavored to keep them 

as entities because we had these various partners involved which we suc- 


cessfully did and we are still entities except the H. L. Sparks & Company 

of Springfield and the reason that that isn't existing as such today is be- 

cause we left the most of the market, I think that was about October of 
466 56, and we are now located in the yards of our own concentration 


point-- 

Q. Iam not interested in that location now. Is it true that each one 
of the entities that is registered on the posted markets has its own dis- 
tinctive name andtitle? A. Yes. 
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Q. Each one is a partnership, is that true? A. That is correct. 
Q. Is it true that the partners in the various posted entities have 
changed from time to time through the years both before |your associa- 
tions with it and after? A. Yes, not too often. 
Q. They do change? A. Yes. 
Q. Separate books and records are kept by each entity ? 
A. That's right. 
Q. And their operations, day to day, total are separate in every 
respect? A. That is correct. 
* * * * * 
MR. MELNICOFF: Mr. Examiner, you will recall at an earlier 
467 session we identified Respondents' Exhibit 3, a certain letter 
dated January 14, 1957, which was prepared and signed by Mr. Gilby 


the witness now on the stand addressed and sent to Mr. Hopper, G. H. 
Hopper, district supervisor, Packers and Stockyards Branch, Livestock 
Division, Chicago 9, Dlinois. At this time I wish to offer into evidence 


the exhibit which has been heretofore identified as Respondents’ Exhibit 3. 
PRESIDING OFFICER BAIN: Any objection? 
MR. MILLER: It is agreed this particular letter, Respondents’ 
Exhibit 3, was received by Mr. Hopper, district supervisor of the 
Packers and Stockyards Branch of Chicago on April 17, 1957. It being 
understood, of course, that any statements contained in such letter are 
the statements of Mr. Gilby. 
PRESIDING OFFICER BAIN: Right. 
* * * * * 


(Thereupon the document heretofore 
marked as Respondents’ Exhibit No. 
3 was received in evidence.) 


468 BY MR. MELNICOFF: 
Q. I hand you now what has been received in evidence as Respond- 

ents' Exhibit 3 and I now hand you Respondents’ Exhibit 2, for the sake 

of the record No. 2 is dated December 1956 and Respondents' Exhibits 
3 is dated January 14, 1957. Do you have those two exhibits before you? 


A. Ido. 
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Q. Now, will you relate the incidents and circumstances surround- 
ing this exchange of correspondence? A. Prior to the end of 1956 there 
appeared a Mr. Smith in my office in Chicago. He had been at the Bush- 
nell stockyards, I can't answer whether he had been to Peoria but these 
are posted markets, and he was making an audit as they usually do, not 
once a year but periodically they come in and audit the books and what- 
ever other things they have to do. Mr. Smith asked to see statements by 
way of these markets and after they were shown to him, perfectly free to 
show them to him, he asked to see the statements of the markets that 
were not posted. I said he wasn't authorized to look at them and refused 
to show them to him. He also appeared, as I understand it, at Midwest 
and could not see them. This letter says Mr. Smith cannot complete 
his audit unless he is given permission, his objective, so he told me, 
was to look at our records and determine whether we were financially 
sound. Well, I discussed the matter with Mr. Hopper in his office, we 
had several discussions. Finally Isaid, "Mr. Hopper, I don't want Mr. 
Harry Sparks to get involved in an expensive move here. Do you mean 
if I get Harry to volunteer to let you see our financial records?" That 
was relative to what Mr. Smith was wanting and he said, "Oh, Mr. Gilby, 
that would be fine’ if you could do that’. So I got permission and then I 
confirmed that with a letter you found here and the terms on which that 
permission was given are all stated in this letter of December 17, 1956. 
No, wait a minute, it is the other one, the letter of January 14, 1957. Mr. 
Smith did appear at Champaign, Illinois, that is the office of the Midwest 
Buyers, and proceeded to do the work that I thought he was permitted to 
do. Then we finally, not in letter form, he stated that "Thank goodness, 
you are financially sound". Now, that was the extent we got anything out 
of Mr. Smith. This letter here says we hope to get some constructive 
suggestions through the work these boys would do by permission of this 
letter. They continued to work there, what they were trying to do seemed 
to me was way beyond what they were granted they should do and we 


preserved all our rights under the circumstances. They still continued 
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_ and I found in a period in other country places, Itold Mr| Hopper "Tf 
anything more on this happens you will be thrown out, thils isn't in 
accordance with our agreement". Again, Mr. Hopper didn't seem to 
have any control over it at that time, he must have been moved to 


470 some other office, at least instructions were coming from East 
St. Louis then, National Stockyards, Mr. Sands' office. Mr. Sherman 
appeared, Mr. McCoy appeared on there, as I understand Mr. McCoy 


was there before Mr. Smith left. Mr. Sherman appeared, I don't know 
what they were doing, I don't know but what I should have shut them off 
at that time but--do you want me to go further? 
Q. Continue. A. I protested to Mr. Hopper and on some things 
I protested to Mr. Sands but I never got anywhere. Eventually they did 
cease doing their work in Champaign, that is as much as we knew about 
it until we had the Order of Inquiry. 
Q. Is this correct in that the inquiry began sometime shortly 
before December 17, 1956? A. Yes. 
Q. And that was an inquiry confined to the posted yards, is that 
right? <A. No. 
Q. Before December 17, 1956? A. Before they were given this 
permission? 
Q. Yes. A. Yes. 
Q. You have indicated in this letter of December 17, 1956, they 
wished to go into country point, at that time you protested that move into 
country points? <A. Yes, I did. 
471 Q. And you entered into negotiations with Mr. Hopper, is that right? 
A. And then you have this letter of December 17, 1956, Respondents' 
Exhibit 2, which was given to you to make a reply to, is|that right ? 
A. Yes. 
@. And before making that reply you discussed this again with 
Mr. Hopper? A. I did. 
Q. And then confirmed your understanding with Mr. Hopper in 
your letter of January 14, 1957, Respondents’ Exhibit 3? A. That's right. 
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Q. And that ‘is the only understanding you had with Mr. Hopper? 
A. Yes. 

Q. And the only circumstances under which you would have 
permitted anyone to go into these country points, is that right? 
A. That is true. 

Q. If you had any information in terms laid down by your Exhibit 
3, January 14, 1957, you would have protested further ? A. Yes. 

472 Q. You would have taken necessary legal action to protect your 

rights? A. That's right. 

Q. Did you ever get any response from Mr. Hopper to your 
January 14, 1957 letter? A. No. 

Q. Did he ever tell you anyway your understanding is not right? 
A. Not in agreement with the facts, no, except I protested, he didn't 
say anything. 

Q. Did he tell you, know what your understanding was and he 
was going ahead? A. He did not. 

Q. And you always understood from him at all times the agree- 
ment was expressed in your letter to him on January 14, 1957? 
A. That is correct. 

* * 
BY MR, MELNICOFF: 

Q. Mr. Gilby, I hand you a series of exhibits which I shall ask the 
Examiner if he will please, to mark them as follows: Respondents’ 
Exhibit No. 5--pardon me, No. 4, St. Louis Independent Packing Com- 


pany, as Respondents’ Exhibit 4 for identification. 


(Thereupon the document above referred 
to was marked for identification as 
| Respondents’ Exhibit No. 4.) 


MR. MELNICOFF: The next one is Hunter Packing Company, 
Exhibit No. 5. These are all for identification, of course. 

PRESIDING OFFICER BAIN: Yes. 

MR. MELNICOFF: And the next sheet, Kingan and Company, No. 6; 
Oscar Mayer, No. 7; Van Decker, No. 8; John Morrell & Company, No. 9; 
Heil, No. 10; Home Packing Company, No. 11; and Swift & Company, No. 12. 
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PRESIDING OFFICER BAIN: They will all be so marked. 


(Thereupon the documents above 
referred to were marked for identifi- 
cation as Respondents! Exhibits Nos. 5 
through 12.) 


BY MR. MELNICOFF: 
Q. Mr. Gilby, I herewith hand you the exhibits which have just been 
marked by the Examiner, Respondents’ Exhibits Nos. 4 through 12, in- 


clusive, and ask you to tell us what they are, if you know, and it may 
well be-- 

MR. MILLER (interrupting): If the Examiner please, I don't know 
what the exhibits are, I haven't a copy nor have I seen a copy. 

474 MR. MELNICOFF: I was on my way to rectify it. Here is a copy 
of the exhibits. Would you give me my last question, please? (Question 
read.) 

BY MR. MELNICOFF: 

Q. If you will give us your explanation for 4, for example, that 
would suffice for all of them. Would you please identify those exhibits, 
please? A. Based on the Order of Inquiry, four and the list of the items 
enumerated, this analysis is made up. We have separated the exhibits so 
that each company involved will be together, meaning by company is the 
packer to whom the shipment is made. For instance, I have before me 
the St. Louis Independent Packing Company, next I have the Hunter Pack~- 
ing Company and so on, and you will be able to identify them by the date 
that is shown on this Order of Inquiry. Exhibits are made up to show the 
whole transaction as reflected by the Midwest Order Company's books. 
For instance, all of these exhibits will be headed. First, we show the 
date at the top of the page and along the top, heading the columns, first 
we have the head shown and then we have the weight shown. Next we have 
the history of what part of that that is in two, or in one and two, showing 
the history of stock from any posted market to Midwest showing the cost 
and the invoice to the packer. 

The next column, this only deals with weights, no money is involved 
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475 on these statements because weight is the thing that is involved. 
Next we have country points showing the place of origin and the abbrevia- 
tion:there is the market from which these hogs come as part of the Mid- 
west purchases. The next is the head involved in one invoice or one ship- 
ment from that market. The next is the buy weight shown by our records 
as to each of these and the next is the reweight shown by this record. I 
have headed the next column gain or loss. The proper caption should be 
reweighed, gain or loss. Any remarks to the right of this are only items 
referring to some item of the exhibit. Now, carrying out the first I have 
before me which is the St. Louis-- 

Q. (Interrupting) Excuse me, may I interrupt just a moment, please ? 
MR. MELNICOFF: Mr. Examiner, I had to wait until this moment 
to make a statement Iam going to make. You have heard the witness 
identify this first exhibit and indicate it concerned Midwest Order Buyers. 
Now, until that was a part of the record, in my judgment I couldn't make 
the statement I am about to make now. These exhibits are submitted with- 
out waiving in any way our objections to the inclusion of Midwest Order 


Buyers in this proceeding. You will recall at an earlier date we chal- 


lenged the matter of the jurisdiction, that challenge was not sustained, 
as you recall, of course. 
476 PRESIDING OFFICER BAIN: Yes, sir. 

MR. MELNICOFF: Therefore, in order to meet what evidence the 
Examiner has admitted in the record we find it necessary to submit this 
kind of evidence. We submit without any waiver of challenge of jurisdiction, 
is that understood? 

PRESIDING OFFICER BAIN: Yes. 

MR. MELNICOFF: So with that understanding I will not interrupt. 

BY MR. MELNICOFF: 

Q. Excuse me, Mr. Gilby, that statement was necessary at that 
point. Will you please continue? A. If you will look at the page No. 4, 
the Order of Inquiry, you will see January 31, 1957, St. Louis Independent, 
256 head of hogs.! The first two columns are the items appearing on the 


478 


347 


invoice which makes a total on the invoice of 256 and the poundage as well, 
57,950. That agrees with the invoice if needed to check it. 

The next four columns show the place from which any one of these, 
and in this case one from Bushnell, with relation to four sows. That was 


sold to Midwest, three sows and they were billed to Midwest, 1,600 pounds. 


In the invoice which I related to on the left-hand side, it shows on the 
invoice, that these three sows appear and the weight is 1,600 pounds. 
I don't think it is necessary to go further, Mr. Melnicoff. 
Q. Allright. A. Is it necessary to explain why they are the same 
weight? 
Q. Yes. A. Our operations so far as any dealings between a 
posted market and Midwest Order Buyers is that the posted market sells 
to Midwest Order Buyers and the practice has been to charge the packer 
in the invoice both the head weight and amount, the same/as was charged 
the Midwest by the posted market. That can all be traced in transactions 
so in this case for that whole invoice three were involved from Bushnell. 
Now, to show the practice as far as the whole operation is concerned, 
in the first four hogs shown on the analysis, they were from one country 
point--what is CH? Chapin, which is a country point. You will notice 
the four head were shipped from Chapin, the buy weight was 570 and in 
this particular four, the weight billed, now, all these weights billed, all 
these weights that are shown as invoice weights are reweights except-- 
and the dealer has this right--the buy weight may be used if the Midwest, 
or whatever the company is, chooses to do so and evidently as you see, it 
was shipped right out practically at the time it was purchased. AsI 
pointed out--well, we will go on to the next one. 
The next one is 219 hogs, 45,930 pounds that came from various 
buy stations belonging to Midwest Order Buyers. For instance, Chapin 
again had a lot of 30, another had a lot of 100, another lot of 22 and so on 
until you reached the 219. The total buy weight, as they call it, is 45,930. 
I beg your pardon, 44,930, and that is the reweigh weight that is shown on 
this analysis, 44,930. The buy weight is 45, 080, and is confirmed by the 
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record as to buying. So that we accept the premise on that that we had 
850 pounds on the total but you will find it came from each one of these 
making up a total of 850. Now, the same is true and the analysis goes 
for every item on the invoice. Well, here is one on this same buyer, 
St. Louis Independent Packing, the next page. 

Q. Page 200 of Exhibit 4? A. That is correct. I just want to-- 
in my analysis of these transactions I found that when they make a pur- 


chase, suppose they purchased 285 hogs or any number of hogs, they 
don't ship all of those hogs to one buyer, they, perhaps, have two or 
three shipments off of that and this second page was supplementary to 
the invoice data and it shows what happens. For instance, here there 
is 239 from Rushville, the weight is 51,025, so you can get this from 
Rushville on the attached. Now, there was weight off or sorted off, I 
guess that is the way, that is the terminology they use in the operation, 
because after all dealers there sort what he buys and takes for 
this packer what he wants and for another packer what he wants, so off 
this purchase of 239 hogs in this case, there is 103 head that are re- 
weighed, that is, they reweighed when they shipped them 21, 760 pounds. 
We don't know what the buy weight is on that 103 because we don't re- 
weigh them for that sort. We do know what the total buy weight is of the 
whole 239. All right, then, again, there is 136 head and these 136 head 
went to the Indeperident Company and that appears in here (indicating) 
in the invoice. Well, the weight shown on here, 29,265 is after, in 
other words, what/has been applied as the cost on this shipment is the 
reweigh which means when you have a total weight bought, the reweigh 
having a gain, we take the reweigh off the cost weight, that leaves a 
balance which we say is cost weight but it has in it the gain that occurs 
by applying to get the balance, the reweigh which shows a gain on re- 
weigh. And so here, you see the reweigh is two nine eight seven five, 
when that happens, and all the gain, as they call it here, but all the 
reweigh increase is placed on the 136 instead of on the 239 and so I have 
made an analysis in each one of these examples where that occurs and 
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you can go down the rest of these which means in the case of this ship- 


ment from Rushville it is analyzed down the left-hand side, Mr. Examiner, 


where you notice 239, 51025, that is weight. From that we deduct the first 
weigh off, 103, that is correct, but the 21760 is the reweigh and not the 
same weight as we bought. That leaves a balance, then, in this lot pur- 
chase of 136 with a balance of weight, 29,265. 
Now, when we weigh out the balance of 136 we find the reweigh 

weight, that is the invoice weight is 28,875, that shows a gain of 610 on 
the 239 or on the invoice, the Order of Inquiry the 136 they show on there 
with this gain of 610, whereas the gain is on the 239 which means, if they 
show a gain of 4.5 pounds per head the actual fact is there is only 2.5 
pounds per head if they take the whole purchase, 239. Now, the answer 
to this is that on the exhibits I have seen and I haven't analyzed them, 
the invoice weight is correct, the invoice weight is a reweight and our 
records portray these reweights. But what is shown in there as cost 
is, in most cases, until the balance is arrived at to make the total pur- 
chase cost, the reweigh weight, deduct it until we have it)in. Sometimes 
these balances are five, sometimes twenty-five and various amounts like 
that on which is shown all the gain. That is what is shown right here on 
the Order of Inquiry and you will notice the next one which is the Palmyra, 
we find there it was taken on the 11th, it is four, five and that is what is 
shown on here per head but take the whole purchase of 90, of which we 
have deducted the reweigh, if we took the whole purchase, .5 per head. 

481 Now, I could go through all these exhibits and they are made up 
the same way and my analysis have shown the results here as to the 
whole purchase that is involved in this one shipment in each case and 
in most cases, oh, nearly all, you will find these figures are not just 
one purchase but it is part of the purchase of that data. Let's see if 
there is something else we ought to have onthat. You will find on each 
one of these exhibits we have gone through the same analysis work. I 
painfully checked all these so I can say that these are my analyses. 
They have got here what they say is added weight, there|is no such 
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thing as added weight in our practice because every shipment is 
reweighed and it is that reweigh that is used in arriving at these 
gains that are called here, and I have shown in which way they become 
all the gain on all of the purchases whereas this only takes in a part of 
the purchase in which all the gain is applied to the balance of the hogs 
that are sold. There may be a question of a gain in every instance, I 
won't enter that, I'will leave that to Mr. Melnicoff, but I may say that 
my analysis and my experience and my testing have shown that there 
should be an increase in the reweigh or invoice weight as compared to 
the purchase price. 

Q. Mr. Gilby, what you just said would apply generally as far as 
procedure is concerned to Exhibit No. 5, is that right? A. Yes. 

482 Q. Incidentally, all these exhibits, Respondents' Exhibits 4 
through 12, inclusive, were prepared under your direction and super- 
vision and are true andcorrect? A. Yes, sir. 

Q. And as I started to say, Exhibit No. 5, Hunter Packing Company, 
the same procedure was followed? A. It was. 
Q. And the explanation you gave in connection with Exhibit No. 4 
would apply procedurely to5? A. That's right. 
Q. The same things are true of all the other exhibits? A. Yes, 
all the other exhibits. | 
MR. MELNICOFF: I now offer Exhibits 4 through 12, inclusive, 
in evidence. 
* * * * 
[| CROSS EXAMINATION] 
BY MR. MILLER: 
Q. Who prepared the exhibits, Mr. Gilby? A. There were others 
who were involved in the writing of them. It was my exhibit. 
Q. Did you yourself physically prepare them? A. I checked them, 
483 I got the headings, I created this exhibit. 


Q. They were prepared in your office? A. No, they weren't. 
Q. Where were they prepared? A. Down in Chapin and then I 
got them in my Office. 
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Q. You got the procedure followed and who prepared them in 
Chapin? A. There were two or three involved. 
Q. I don't believe you mentioned on direct examination these 

exhibits reflecting data from what books and records at Chapin? 
A. They reflect the records that are maintained in the Chapin office. 

Q. More specifically, what records are those, for example, let's 
take the first column, the first two columns on page 1 of Exhibit 4, those 
two columns are headed "Head and Weight"? A. That is the weight of 
your purchase data, there are various bases for that where the man pays 
for it listed on the daily sheet, then that is again reflected on the books 
the total of which becomes our bought account in the general ledger. 

Q. If I recall your testimony, you said that was the invoice weight 
and invoice head count, is that right? That is what you stated on direct 

484 examination? A. Pardon me, this is the invoice that was taken 
from the invoice itself which, of course, was related from our records. 

Q. In other words, the date on those first two columns were taken 
at Chapin, is that correct? A. Yes. 

Q. Now, with respect to the rest of the columns on| page 1 of 
Exhibit 4 what specific records of Midwest Order Buyers was that 
data takenfrom? A. This data was taken, well, we had|the invoices 
and we had the records of origin for purchases. 

Q. The invoice doesn't show a place for it? A. Why should we 
show the origin? 

Q. Iam asking you where the data came from? A. The records 


from which it was taken does. 
Q. That is what I am trying to find out, what records was it taken 


from? A. Iam not quarrelling with you. 
Q. I'm not quarrelling with you either. Let's go through the column 
where the data came from the three columns on page 1 of Exhibit 4, the 
place of origin, what specific records of Midwest Order |Buyers does that 
information come from? A. Are you referring to this column here 


(indicating) ? 
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485 Q. You have a column, third column, place of origin? A. You 
have a place of origin at Bushnell. 

Q. Where does the data come from? A, The data came from an 
invoice that was sent to Chapin, Midwest Order Buyers. 

Q. Are they called buy sheets? A. No, that is an invoice made 
by Bushnell. 

Q. Well, the buy sheet would show the same thing? A. No, we 
don't have involved the buy sheets for Chapin and Bushnell. 

Q. What I mean to say is that the buy sheets may be typed or 
made out at Bushnell showing purchase of hogs for H. L. Sparks of 
Bushnell which would presumably cover a purchase of three head of 
hogs, would it not? A. Yes, a part, probably a lot of hogs. 

Q. Show the same information from Bushnell? A. Yes. 

Q. Now, with respect to column 7, let's take column 7, 8, 9 and 
10, those are columns headed respectfully "Place of Origin,” "Head," 
"Buy Weight" and "Reweigh Weight," do you see those? A. Ido. 

Q. Where ddes that information come from? A. The daily 
sheet and the documents sent to the office supporting the daily sheets. 

486 Q. What is the daily sheet, the distribution book? A. No, that 
is the statement sent from each one of these country points to Chapin. 

Q. That information would be reflected on the buy sheets, would 
it, also? A. What I call the buy sheets, they are from the country 
places to Chapin as the purchase of raw material and merchandise, the 
purchase of livestock. 


Q. Well, I presume you are familiar with all the records main- 


tained by the company. As a matter of fact, I can show you some copies 

of what order, but I don't think that is necessary since Iam sure you 

are familiar with the records. A. They don't have any of those records-- 
Q. (Interrupting) There is a sheet sent from each Midwest country 

point to Chapin showing purchasesfor any particular date with the head 

count and buy weights shown thereon, is that not correct? A. That is 

correct, the total purchase. 
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Q. What do you call that document? A. Just related, it is the 
purchase of livestock and raw material. 
Q. What do you call the actual document? A. That's it, itisa 


list of purchases. 

Q. A document showing a list of purchases? A. Also I may add 

487 to that it lists the checks that are given in payment and that is the 
basis of that sheet because if he pays out some expense money it has 

got to list that check, too, let's say, it is a list of disbursements so far 


as these checks for purchases. 

Q. The document which you referred to as a document showing 
a list of purchases, that document also shows disposition made of those 
purchases, does it not? A. No, not in all cases. 

Q. In quite a few cases it does? A. Yes. 

Q. And it would be the purchaser's --- A. (Interrupting) You 
see, it is not the basic sheet for disposition of the purchases. 

Q. And the information appearing on these purchase lists are 
also appearing in the distribution book? A. That distribution book is 
a memorandum book and it is used for the purpose of assembling the 
data that is necessary from the records to make an invoice or to check 
purchases or whatever it is necessary to do. 

Q. It shows purchases and sales of the livestock?) A. Yes, as to 
whether it is balanced. 

Q. Information appearing in the distribution book with respect to 
purchases of hogs, it would be the information also appearing on the 
documents which you have described as purchase lists? A. It should 

488 be, yes. 

Q. In other words, your distribution book, then, insofar as pur- 
chases are concerned, is a consolidation of all the purchases fora 
particular day, is that not correct? A. It shows the detail. 

Q. It shows detail and consolidates all points of purchase in 
one record? A. Yes, that is correct. 

Q. Well, one other question, Mr. Gilby, are the records made, 


here inthe room? A. No. 
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Q. Can they be available tomorrow? A. I can't answer that. 

MR. MILLER: Can they be available tomorrow, Mr. Melnicoff ? 

MR. MELNICOFF: In response to Mr. Miller's inquiry, I assume 
we have the same privilege to submit a tabulation of books and records 
as the government has, it wasn't necessary to support that tabulation 
by the initial books and records. These exhibits here are taken from the 
same records as those that were taken, used by the government and used 
in their Exhibits 1, 2, 3, 4, 5, 6 and 7, I believe, all of the exhibits, for 
the reason I believe it is unnecessary to have the books and records 
here so far as qualifying exhibits for admission into evidence. 

489 MR. MILLER: I don't believe it is necessary to point this out, it 
is obvious there is this distinction between the tabulations offered into 
evidence by complainant and the tabulation in question. The tabulation 
offered into evidence and received in evidence by the complainant's ex- 
hibits which were received in evidence were in part tabulations based 
upon, as Mr. Melnicoff says, the records of Midwest Order Buyers. 
Those records were and are under the complete control of Midwest 


Order Buyers and respondents had the opportunity, since the record 


has been in their possession, of checking those records immediately. 
The same thing is not true of the complainart, the complainant has no 
way whatsoever of checking these records or looking at them at this 
time at all and that is a great distinction. I don't know what the 
records show, I have hada chance to look at them for 15 minutes. Now-- 
MR. MELNICOFF (interrupting): This is the situation in which 
we were inat the very start. Certainly, this is an adversary proceed- 
ing and any bias involved or determinatior to prove is placed upon the 
complainant as well as respondents. They have as much at stake as 
we have. I don't think anyone of us misinterpreted or brought into this 
hearing any records we felt were untrue. I say that sincerely for the 
complainant as I'say for myself. Iam merely mentioning this is not an 
490 inquiry, it ts an adversary proceeding so the same considerations 
apply. 
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Secondly, all we have done is taken the same books and records 
that the complainant has and have explained it, we have told them what 
they are, they had, the only distinction of what we have done and they 
have done is that they haven't gone as deeply into the matter as we have. 
We took the same fundamental records given them now, the explanation 
they could have, even had they asked anyone at this point, at the time they 
were making up their copies on which their charges are based or the 
same information, had they come to us any time before the inquiry was 
issued or the same information, had they come to us after the Order of 
Inquiry was issued and asked us to explain. We offered to them, asa 
matter of fact, several times, in these circumstances I believe defining 
yourselves to the admissibility of these records on the sole point of 
whether we must have the books and records here, I say no, these are 


the same books and records that were involved in the i sae 


exhibits, we have given our analysis, they have given their analysis. 
Their analysis was not required by books and records so/I urge ours 
not be so required, therefore, Mr. Examiner, I resist the suggestion 
that we should make those books available. I might point out to you that 
had this question arisen and had our objection been sustained a subpoena 
would have been issued. Examination indicated he was interested in 
491 whether or not the complainant desired to speak. The complainant 
said he did not want to speak and at that moment had we had one of the 
issues, we would have been in a position to resist. Therefore, I respect- 
fully say again it is unnecessary for the admissibility of |these exhibits 
into evidence for the so-called underlying books and records here in this 
courtroom. 
PRESIDING OFFICER BAIN: No objection before me at that time, 
you may proceed. 
MR. MILLER: I would like to make two comments before I make 
an objection. No. 1, I repeat that the records which we are talking about 
are records which respondents have access to, complainant does not, 
consequently that makes a big distinction between these documents which 
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are now being offered into evidence and certain complainant's exhibits. 
Secondly, I might say we are not confronted or need to be con~- 


fronted with a subpoena question. It is merely a matter of whether or 
not respondents will make the basic data available in support of these 
exhibits, available at that time, Mr. Examiner. I object to the admis- 


sion of these documents into evidence unless respondents bring in and 
make available the basic data in support of this exhibit and by that I 
mean the invoices and distribution books and any other records used 
in making up these exhibits. 

MR. MELNICOFF: All the books and records were seen by the 

492 complainant, it was the basis of their exhibits here. There is 

nothing new in what we offer except the explanation and analysis. I 
have resisted the objection. 

PRESIDING OFFICER BAIN: We may proceed. 

MR. MILLER: Did you rule on my motion, sir? 

PRESIDING OFFICER BAIN: Did you move-- 

MR. MILLER (interrupting): I objected to the admission of these, 
I move respondents’ motion be denied, respondents’ motion, that is, in 
that these documents be received into evidence that that motion be 
denied unless the documents which I previously referred to, the account 
and records maintained by Midwest Order Buyers, are produced here 
for examination. 

MR. MELNICOFF: I resist the motion which they have indicated. 

PRESIDING OFFICER BAIN: I don't believe that objection should 
be sustained at this time. 

* * 
494 BY MR. MILLER: 

Q. Now, this morning you identified Respondents’ Exhibit No. 4, 
I believe it was? A. Yes. 

Q. Iwonder if you will refer just a moment to Respondents’ 
Exhibit No. 12. Would you tell us, please, what the first page of that 
exhibit represents? A. You will have to be patient. 
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Q. Take as much time as you want, Mr. Gilby. A. You have the 
second page, are you referring to that or the first? 
Q. Iam referring to page No. 12 of Complainant's exhibit. 
A. Each one of these items, take the 41, for instance, it shows the 
weight as fifty-nine fifty, you will find on this second page in this weight, 
that the 69 purchase shown as Berry on that. On the second page it shows 
41, eight six seven ought reweigh number. I am not referring to the 
right thing, just a minute. All right. Now, referring to the third page, 
Mr. Miller, and:you will notice these are recited one after the other, 
first the 41. 
Q. Yes, sir. A. Then the 62 and then the 258 and the 117 and the 
192 and then again we have it listed, each one of these, on the first page. 
495 Q. That's right, A. Onthe first page we are trying to show these 
are two dates, 12/9 and 12/9, that is the third column, 41 head and 12/9 
and 12/10 and so on, it goes on, and these weights agree with the weights 
we have over on those respective days in connection with this 41 and 62 
and so on. What we are showing you when we figure it up to 835 head, 
and that is the total of that third and fourth sheet, if you |ook up at the 
left-hand side and go to the end, the total is 835. The invoice weight or 
reweight is 216, 390 on there as well as on the actual detail sheets and 
the buy weight is 214, 090. What we are showing you on there is this 
amounts to 835 and the head, 835, there is 2,300. Now, if these gains 
and losses are shown on the total, as a total, just the same as you find 
the invoice, you will find if on the 835 it amounts to 2.7 per head whereas 
on each item out here it would be a different figure. That is the purpose 
of the first page. 
Q. Well, now you have said the first two columns, figures on the 
first page are the same as the first two columns or rather the same as 


columns headed "Head and Weight" on page Z, is that correct? A. This 


doesn't portray all of it. 
Q. No, I mean on page 3. A. No, it takes three and four, the totals 
are shown on 4 and you will find it brought up the same way-- 
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496 Q. (Interrupting) While we are on page 4, Mr. Gilby, let me ask 
you a couple of questions on that. A. Are we finished with the other ? 

Q. No, not quite. Page 4 is a tabulation which gives a total of 
488 hogs sold-- A. (Interrupting) No, here is one, two, three and four 
which totals 835 so if you want to talk about this, that is fine. 

Q. That is page 4? A. Oh, is it? I wonder who marked it. I 
think the answer is two days shipment, is that it? All right, it is two 
days shipment, two invoices, the one on this page is 488. 

Q. What page are we talking about? A. One, two, three, four, five. 

Q. You mean page 4 is a separate invoice for-- A. (Interrupting) 
Yes, they could be' taken as one count, that would make this four, this is 
the same invoice. 

Q. The page you are referring to show a total of 488 hogs, 

146,005 pounds, is that correct? A. All right. 

Q. And your information of that is the 835 hogs were invoiced by 
two separate invoices? A. No. Iam saying the 835 are only the summa- 
tion of these first two, that is one exhibit, that is 3, and that 4 is another 

497 exhibit, another invoice, one invoice being 835 and the other invoice 
being 488. 
Q. You mean page 4 has no relevancy to pages 1, 2, 3, and 5? 
A. Well, it depends what you call them. 

Q. Iam merely referring to these that are offered into evidence. 
A. I didn't make them. 

MR. MELNICOFF: May we go off the record just a moment ? 

PRESIDING OFFICER BAIN: Off the record. 

(Discussion off the record.) 

PRESIDING OFFICER BAIN: On the record. 

BY MR. MILLER: 

Q. Now, Mr. Gilby, after that recess I would like to start over 
again. Is it my understanding that figures on page, in the first two 
columns on page 1 are invoice statements? A. They are invoice figures. 

Q. In other words, it is your testimony that those figures in the 
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first two columns on page 1 would be taken from the invoi¢e to Swift & 
Company? A. Yes, sir. 
Q. And the same is true, I take it, with respect to the columns on 
page 3 of this exhibit which are headed "Head and Weight" inasmuch as 
they appear to be the same figures? A. Yes, and {the next page-- 
Q. (Interrupting) Well, the figures appearing on page 4 are merely 
routine to figures appearing on page 3? A. They are not, they are in 
addition, making up a total of 835. 
Q. They are in addition to? A. All this. 
Q. Now, the first two columns of figures on page 3, "Head and 
Weight", the head count is 41, the weight is 5,950, on page 4 the head 
count is 41, weight is 5,950, is that correct? A. The first two columns 
41, 5,950. : 
Q. And they also appear on page 4? A. Oh, now I got the idea-- 
this information is repeated here and the total is 835, two hundred sixteen 
three nine ought. The detail as to the other side of it from country places 
and there is none here from posted markets, if you add them together, 
you get the total of either one of these pages. 
Q. I was talking about the first two columns on pages 3 and 4. 
A. SoamI. You have to take this (indicating) plus this |(indicating) to 
agree with this (indicating) or this (indicating) which is repetition. 
Q. Let's concentrate for a moment on the first two columns of 


these two pages. You said a moment ago the columns on| pages 3 and 4 
were taken off invoices of Swift & Company. You have to total the 
columns on both pages to arrive at a total figure of 835 and a total weight 
of 316,390 pounds. Iam referring only now-- A. (Interrupting) You 


mean 216-- ; 
Q. (Interrupting) Yes, Iam referring now to the first two columns. 
A. Yes, sir. 
@. And you have to go to both pages to get the total? A. Yes, the 
breakdown of these figures which is the same on this page as on this as 
portrayed on the two pages. 
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Q. Iam not talking about the right-hand side of the pages, we will 
get to that in a moment. If you have to go to both pages, Iam referring 
now only to the first two columns, columns headed "Head and Weight" on 
pages 3 and 4, if you have to go to both of these columns to get a total 
figure why is it the figures of both columns are the same on both of the 


sheets? A. Anarrow was made and the stenographer didn't have to 
repeat them. 

Q. You are saying the figures on page 4 are merely repetition? 

A. Yes, page 3, this is page 3, 4 is a repetition on 3. 
500 Q. You don't have to go to each page to get a total? <A. That is 
correct, it is not duplicated. 

Q. Now, with respect to the information on the right-hand side of 
these two pages, that, I take it, is a detailed breakdown of the 835 hogs 
that are shown in the first two columns of this exhibit, is that correct? 

A. On these added together it is a breakdown of each one of these, yes. 

Q. Now, the second figure, let's take page 3, on page 3 in the 
columns on the left-hand side which are captioned "Head and Weight" 
there is an entry 62 head of 10,505 pounds? A. Yes. 

Q. Where do you find that on the right-hand side of these sheets? 

A. You take the first item on this page which is the first page of the 
two-- 

Q. (Interrupting) What page are you referring to? A. One, two, 
three. 

Q. Onpage 3? A. You got nine, the first item. 

Q. Nine head, yes. A. Yes. And you turn over to the next page, 
you add the 53 to it, that is the detail of the 62. 

Q. SoaslI understand your testimony, Mr. Gilby, in order to arrive 

501 at that 62 head and total weight of 10,505 pounds, you have to go to the 
third entry in this exhibit and the 53 entry, if my accounting is correct, is 
that correct? A. No, you go to the first entry, the nine. 

Q. You have to go to the first total entry on page 3 and add that 
to the-- A. (Interrupting) Second on page 2. 
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Q. Second on page 4 to arrive at the total, is that correct ? 


A. That is evidently why this is repeated over here so it will relate 
53 to 62. That happens to be duplicated. 
Q. This exhibit does not show at all what you have testified about ? 
A. Yes. 
Q. How does this exhibit show how the 62 head of hogs invoiced at 
Swift & Company are the 62 head of hogs you just pointed out? A. I 
could go to the original of this and put them in order, I can designate them,-- 
Q. (Interrupting) My point is the exhibit doesn't show that, does it? 
A. Yes, it shows the comparison with these two figures} 
Q. I have had to question you for 15 minutes where that 62 head-- 
A. (Interrupting) I will go to them now. 
502 MR. MELNICOFF: May I point out he hasn't had |to spend 15 minutes 
and furthermore this, you will take a page, look at page 3, there is a figure 
169, the next to the right is a head count of 62. Now, if you will refer to 
page 4, the extreme left-hand column again the 169 and again the head 
count of 62. All you have to do is look at all the figures on pages 3 and 4, 
the two lines that refer to that figure in parens, 169, that is the key figure. 
Now, there you will see on page 4, for example, 53 hogs on country markets, 
on page 3 under country markets opposite 69 you see nine, nine and 53 are 
62, so merely by referring to the figures in parens on page 23 and the 
corresponding figures on page 4, that is all there is to it, That is why 
the figures were placed there in that way so there would be no question 
about what figures were referred to. 
MR. MILLER: Mr. Melnicoff's testimony has merely demonstrated 
what I have tried to show, that the exhibits do not show on their face 
what they purport to show. The exhibits were not adequately explained 
this morning and even more so, this witness has not been able to explain 
the exhibits. 
THE WITNESS: I have, I would be glad to explain the whole thing 
except this, the reason these are on two pages, you se we have two days, 
the 9th and 10th, and we have to divide the 9th, all on ohe page the 9th, and 
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the rest on the 10th, listed the total of the invoice which was invoiced on 
503 one date. 
BY MR. MILLER: 

Q. Mr. Gilby, just before -- A. (Interrupting) We could write it 
up another way and combine the two dates, all these figures opposite the 
items on the left-hand side, there is no confusion about it. 

@. Just before Mr. Melnicoff straightened out what he was trying 
to get straightened out, you stated there must have been anerror. You 
prepared this? A. It was somebody under my jurisdiction but when it 
was given to the person to type they typed the two left-hand entries on 
each page because there were two dates. 

Q. Who under your jurisdiction? A. I don't know which--it was Dodd. 

Q. Whois that? A. Dodd Bryant. 

Q. Who is He? A. He is an employee of Midwest Order. 

Q. He prepared it in Chapin, Illinois? A. I said under my direc- 
tion and I visited Chapin, Dlinois, and he solicited James Gilby in Chicago 
and we went and listed them altogether. 

Q. At the time this information was taken off at Chapin you were in 
Chicago? A. No, part of the time I was, I couldn't wait there until it was 

504 all summarized, I did go down when it was finished and check it and 
found it but it wasn't typed. 

Q. You don't mean to testify you saw all these original records 
from which this information was taken? A. Original records, I saw the 
data. 

Q. Did you see the original records? A. I saw the records from 
which it was taken. 

Q. You did? A. I did. 

Q. Where in this exhibit does it show the hogs that came from 
Bushnell, Mr. Gilby? A. There were none. 

Q. No hogs from Bushnell. In our information which was introduced 
99 of these hogs came from Bushnell. A. Of this category here, accord- 
ing to my records, there were none from Bushnell. 


Q. Then it is your testimony that none of the hogs in this transaction 
came from posted stockyards? A. Yes, I would testify this statement is 
correct. 
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Q. Eight total entries on page 3 of this exhibit shows one hog from 

B-u-s-h. What does that mean? A. Tell me on which one? 
Q. On page 3 in connection with the 6th total entry where it shows 

a total of five hogs, four of those shown from Astoria-- | A. (Interrupting) 

505 Bushnell, it should be Rushville. 

Q. Is that a typographical error? A. Not on our part, but on yours. 
Q. On mine, I didn't prepare this exhibit. A. It says B-u-r-s-h. 
Q. Are you changing the official exhibit from a By’ to the "R"? 

A. This should be "R". 
Q. Who made the error? A. I would have to look at the original 


sheet. 
Q. Where are the original sheets? A. I would have to hunt for 


them for you, too. 
Q. It won't be necessary right now. Now, on page 4 -- A. (Inter- 
rupting) I could give you more called Bushnell when they were rush if 


you want to know. 
Q. Complainant's Exhibit No. 1 shows a total of 835 hogs from 
Bushnell? A. I had some from Rushville. 
Q. Now, on page 5 of this exhibit, Mr. Gilby. A, |The total shown 
on there is, I have what I think is five here. 
Q. Ihave a transaction headed "Swift & Company, December 10, 
1955". I believe that Mr. Bryant told you off the record|that actually 
related to-- A. (Interrupting) I don't seem to have the pages you have, 
506 is this the one? 
Q. December 10, 1955. A. Yes. 
Q. Ibelieve Mr. Bryant told you off the record that actually 
referred to a transaction on December 10, 1955, is that correct? A. Yes, 
and I have it, referred to December ist, 1955. 
Q. And that was an error in making the tabulation, wasn't it? 
A. They had a 2 after the 1 which was a typographical error. 
Q. So that refers to the first transaction listed in paragraph 4 of 
the Order of Inquiry, is that correct? A. Yes, sir. 
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Q. Now, if 1am correct, that exhibit shows 167 of those 488 hogs 
as having been purchased at the Springfield stockyards, Springfield, 
Illinois? A. Yes. 

Q. Isthat correct? A. Yes, sir. 

Q. And there is an asterisk at the bottom of that exhibit stating 
that 55 of those hogs unloaded in Chapin, fed and watered while the truck 
went back to Springfield? A. Yes. 

Q. Where did that information come from? A., That was made 

507 from the records from which this data was gathered. 

Q. Well, I gather it was made from the records, some data was 
gathered. What records did that information concerning the shipment 
of those hogs from Springfield to Chapin and the unloading of those hogs, 
what specific records of Midwest Order Buyers did that order come from? 


A. The specific records is the purchase from Springfield paid for, and 


the reweighing at Springfield. 

Q. Does the purchase record at Springfield show the routes of 
shipment of those hogs? A. I would have to look to see the route of 
shipment, but these hogs purchased by Midwest from Springfield, H. L. 
Sparks & Company of Springfield. 

Q. Reweighed at Springfield? A. They were weighed at Springfield. 

Q. Reweighed at Springfield? A. I would say yes, except that there 
are cases when the dealer, we are dealers, can take the original lading and 
use them as shipping weights. I would have to check for you, sir, to know 
which choice was made in that case. Insofar as our charge from Spring- 
field and the charge included on the invoice to a packer wherever they went, 
the weight was the same. 

Q. Now, the thing I am interested in, Mr. Gilby, you have identified 

508 an exhibit and this exhibit has been offered into evidence by respond- 
ents and this exhibit purports to show a shipment of 55 hogs from Spring- 
field to Chapin, Illinois, is that correct? A. That is correct. 

Q. Now, what I want to know is this, what specific records of Mid- 
west Order Buyer's was used to compile that particular data? A. Of 
Midwest Order Buyers? 


365 


Q. Yes, what particular record show-- A. (Interrupting) You 
would have to go to three or four records, the payment of purchase-- 

Q. (Interrupting) Wait just a moment. How does the payment by 
Swift to Midwest Order Buyers show that those 55 hogs went from Spring- 
field to Chapin? A. It don't, because we bought them from Springfield. 
Midwest Order Buyers made its purchases from H. L. Sparks & Company 
of Springfield. 

Q. Well, I didn't mention that Springfield payment record from 
Springfield to Chapin, that was your testimony. A. I didn't say from 
Springfield to Chapin, I said there would be a payment from Chapin to 
Springfield for the purchase of those hogs. 

Q. What particular records of Midwest Order Buyers shows that 
57 of those hogs went from Springfield to Chapin before those hogs were 

509 delivered to Swift & Company at National Stockyards? A. We have 

an invoice, we have a scale ticket. 

Q. Does the invoice show the hogs went from Springfield to Chapin? 
A. Yes. 

Q. It does? A. Yes. 

Q. Well, now, do you have that invoice? A. No, I) don't happen to 
have it here. 

Q. Have you seen it? A. Yes, I have seen all the! invoices that 
have to do with these transactions. 

Q. And the invoice that was sent from Midwest Order Buyers and 
Swift & Company shows that 55 of the hogs purchased at Springfield went 
to Chapin, is that correct? A. No, sir. 

Q. That was what Iasked you. A. Oh, I took it the other way, it 
did go from Springfield to Chapin, Chapin paid for it, Chapin reshipped it 
along with this invoice to Swift & Company on that invoice and I tried to 
point out to you that the same weight was charged to them by Springfield 
and that the same money, by the way, we haven't included money here. 

Q. You haven't quite answered my question, Mr. Gilby. A. I don't 


510 understand your question, then. 
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Q. I will start over again. This exhibit shows that 167 hogs coming 
originally from Springfield were sold to Swift & Company at National Stock- 
yards, is that correct? A. No, it doesn't, the record shows they were sold 
to Midwest Order Buyers at Chapin. 

Q. But of those 167 hogs that you say were sold to Midwest Order 
Buyers in Chapin, those 167 hogs were originally purchased at the Spring- 
field stockyards by Sparks of Springfield, is that not correct? A. No, 
they were purchased by H. L. Sparks & Company of Springfield, a separate 
entity. 

Q. All right. I thought that is what I said. A. No, you said Springfield 
and left out the of, that is right, you did, and that is the proper name of that 
company. 

Q. May it be'understood when I refer to H. L. Sparks throughout the 
questioning that I intend to mean that to be the proper partnership name of 
H. L. Sparks and Company at that particular market, can we understand 
that? A. I will have to ask counsel on that. 

MR. MELNICOFF: I would prefer he would use,’ if he wants to use it 
Sparks of Springfield and so forth, because it is important to us this record 
clearly reflect the several entities and the witness would be more at home 


if the of were put in. I know what Mr. Miller is after and I sympathize with 
511 him. Let him shorten it and say Sparks of Springfield. 
MR. MILLER: I think we need sympathy because we are not getting 


answer: to our specific questions. Iam glad you sympathize with me. 
BY MR. MILLER: 

Q. This exhibit, Mr. Gilby, page 5 of Exhibit No. 12 shows 167 hogs 
sold by Midwest Order Buyers to Swift & Company at National Stockyards, 
is that correct? A. Yes, this is Swift & Company. 

Q. And those 167 hogs were purchased by H. L. Sparks & Company 
of Springfield, originally, is that correct? A. That is correct. 

Q. This exhibit further shows 55 of those 167 hogs were shipped to 
Chapin, Dlinois, unloaded, fed and watered while the truck went back to 
Springfield, is that correct? A. Yes. 
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Q. Now, I will ask this question once more. What specific records 
of Midwest Order Buyers shows that that was what happened to those 55 
hogs? A. Again, you would have to look at your records 

Q. What records would show that? A. The nes would show 


the purchase from Springfield. 
Q. That record would merely show a purported-- (A. (Interrupting) 


It is a memorandum there, unloaded before it was shipped to Swift & Com- 
512 pany. That doesn't mean anything more than that. 
Q. Does that record of Midwest Buyers show who the trucker was? 
A. Yes. 
Q. And it would show, I take it, how many head he carried? 
A. Well, yes. 
Q. How many head he hauled? <A. Yes. 
Q. What happened to the other 112 head in that 167; Mr. Gilby? 
A. They came to Springfield and were not watered especially as shown 
by 57. 
Q. They came to-- A. Chapin. 
Q. From Springfield and were not watered and fed; How do you 
know that? A. Because it doesn't give you the memorandum they were. 
Q. Was that 55 head that were unloaded in Chapin? A. That is 


correct. 
Q. Was that afull load? A. Well, you can put more than 55 or 57 

in a truck. 
Q. Well, if you had more than 55, I mean, assuming you had, say, 

513 65 hogs, you wouldn't unload 55 and take the other 10 back to Spring- 

field? A. No, the whole shipment would be to Chapin when he went back. 
Q. Now, Mr. Gilby, would the recoms show Springfield, show how 

long these hogs were at Chapin when they were unloaded for feeding ? 

A. Where? 
Q. At Chapin. A. Yes, they would. 
Q. How long were they there? A. I don't have the record here. 
Q. What would be your best guess? 
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MR. MELNICOFF: I object to that, Mr. Examiner, this is a cross- 
examination of an exhibit. That type question is irrelevant. 

PRESIDING OFFICER BAIN: I think it is permissible on cross, 
this is inthe nature of cross. A. You would have to refer to the records. 

BY MR. MILLER: 

Q. Tothe records? A. Yes, they may all just go through picking 
up some more at Chapin. 

Q. Mr. Gilby, page 3 of Complainant's Exhibit No. 4 has been identi- 
fied and received into evidence as a copy of an invoice retained in the 

514 records of Midwest Order Buyers. You have testified that you have 
examined this invoice, so I assume you are familiar with the fact in the 
left-hand column of this invoice shows the trucker who actually, the 
truckers, I should say, who actually trucked those hogs to Swift & Com- 
pany, is that correct? A. No, because there are two without the truckers’ 
names. 

Q. Let's take the first two items. Doesn't that show it was the Obert 
trucking service that trucked 75 head to Swift & Company? A. Usually on 
our invoices we show the detail as to who is trucking, we show the car 
numbers if it is by railroad and if the name shown on the shipment is any 
different to the invoice we show they can expect that shipment in the name 
of so and so and giving the car number, all that data is given to Swift & 
Company. I don’t know why in this case the two items were left off. 

Q. The second column shows W. O. Surratt as having trucked two 
head to Swift & Company in National Stockyards, the total would be 167 
head, would it not, Mr. Gilby? A. This further gives the information 
and the reason this is usually placed at the bottom of the invoice, each 
item, it shows these truckers 1, 2, 3, 4, 5, took and delivered 488 hogs. 

515 Q. That is correct. A. And the invoice is only 488 hogs. 

Q. Iam only interested in the first two items of that invoice, the 
75 head trucked by Obert Trucking Service and the 92 head trucked by 
W. O. Surratt. Now, isn't it a fact, Mr. Gilby, that the 167 head I just 
referred to are the same 167 head that originally came from Springfield? 
A. They could be. 
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Q. They could be, and isn't it true, Mr. Gilby, that they were loaded 
out to those two truckers at Springfield, Illinois, in numbers of 75 head and 
92 head? A. How does this trucker--167 of the total of 488 hogs on this 
invoice were hogs from posted markets called Springfield. As to how they 
were conveyed to the packer, sometimes they are delivered to concentrated 
points and reloaded in the truck that has already got a shipment to whoever 
the packer is. 

Q. The invoice of Midwest Order, in the records of Midwest Order 
Buyers at Chapin shows how those 167 hogs were conveyed to Swift & 
Company? A. That's right, you asked the question from Springfield. 

Q. I said isn't it true those hogs were loaded out of Springfield in 
exactly the same numbers shown on that invoice? A. Well, let's see, 75 
here, 92 which is 167, I would say yes. Now, as to the answer of the 55, 


what is it you want to know? 
Q. Well, if they were loaded out of Springfield in loads of 75 and 92, 
Mr. Gilby, how do you account for the notice on this exhibit showing 55 as 


having-- A. (Interrupting) Did you notice it said "Went back"? 

Q. Yes; who went back? A. The trucker, he then brought the others 
back to Chapin and picked up fed hogs, had to take care of them, no additional 
weight charged to the packer. 

Q. How do you account for the fact that 55 hogs were not loaded out 
at Springfield? A. Idon't account for that, I don't haye to, the same hogs 
go direct to the packer whether unloaded there or not. 

Q There is a discrepancy between what this exhibit purports to 
show and what the invoice shows. A. I don't see a discrepancy at all. 

Q. Are you familiar with that type of record, Mr, Gilby? A. Let's 


MR. MELNICOFF: What is he being shown, Mr. Miller? 
THE WITNESS: Come and see. 
MR. MILLER: I merely asked him if he is familiar with that type 
of record. 
THE WITNESS: These are the Springfield Stockyards Company 
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517 records of what they loaded at the Springfield posted market, that 
is all, and it shows the same as shown on the invoice. 
MR. MILLER: May I have these marked for identification, please? 


I believe our next number is-- 
PRESIDING OFFICER BAIN: The next numbers will be 79 and 80. 
(Thereupon the documents above 
referred to were marked for 
identification as Complainant's 
Exhibits Nos. 79 and 80.) 
BY MR. MILLER: 

Q. Is it not true that Complainant's Exhibits 79 and 80 are loading 
out records from the Springfield Stockyards? 

MR. MELNICOFF: I object to this question at this time. If the 
exhibits are received in evidence they may be proper questions but 
merely to determine whether they are eligible into evidence I respectfully 
submit this kind of inquiry is highly improper as to exhibits which have 
not been offered into the record, namely, those marked for identification 
as 79 and 80. 

PRESIDING! OFFICER BAIN: Would you read me Mr. Miller's 
question? (Question read.) 

PRESIDING OFFICER BAIN: Just ask the witness what they were. 

I don't see there is a good objection to that. He may answer. A. These 
are presumably the record that is shown as to shipments out of the 
Springfield Stockyards posted market. 
BY MR. MILLER: 

@. And they show the number of hogs loaded out and trucker loaded 
out, too, don't they? A. Let's see. Well, it says here, received above 
described stock, who received them. 

Q. One signed as if by D. Obert and the other by Bill Surratt? 

MR. MELNICOFF: At this moment I wish to renew the objection 
as to testimony related to Exhibits 79 and 80. We are confined strictly 
to 4 through 12, inclusive which are admitted into evidence. This line of 
inquiry may be relevant and proper once the exhibits are in. Until they 
are in I suggest this is not proper examination at this time. 
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PRESIDING OFFICER BAIN: Before the exhibits are admitted, if 
they are, I believe it would be improper over the objection as to what the 
thing shows, when I denied the objections a few minutes ago, that is what 
the paper is, he didn't ask what it shows. 

MR. MELNICOFF: I move that both question and answer be stricken. 

PRESIDING OFFICER BAIN: I think they may stay|on the record. 
The answer was proper because it did not give the figures and names on 
the exhibit. 

519 MR, MILLER: Do I understand your ruling that I may not go into 
the information appearing on this document at this time? 

PRESIDING OFFICER BAIN: That is right. 

BY MR. MILLER: 

Q. Mr. Gilby, assuming that the loading out records of Springfield, 
Illinois, do not show any 55 hogs were loaded out to any trucker. How do 
you account for the notice appearing on this exhibit with respect to 55 hogs 
having been shipped to Chapin and the trucker turned back to Springfield 
for more hogs? 

MR. MELNICOFF: I object to that as calling for a) conclusion, 
speculation, assuming, no evidence within the record which that question 
can be based on. 

MR. MILLER: I don't think the witness knows the janswer but I 
would like to have an answer to the question, 

PRESIDING OFFICER BAIN: I think it is a proper cross-examination. 
The objection is overruled. 

A. I don't presume any other shipments out of the) Springfield yards. 
You say as to the 57? 

BY MR. MILLER: 

Q. Your exhibit purports to show 55 hogs coming from Springfield 
to Chapin, Dlinois, where they were unloaded for feed and water while the 
truck went back to Springfield? A. That is 55. 

520 Q. That is correct. Now, assuming there were not 55 hogs loaded 
out, no load of 55 hogs out of the Springfield yards. A.) Presuming? 
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Q. Iam asking that question. Let's assume that the loading out 
records at Springfield show that there was no load of 55 hogs loaded out 
of Springfield by H. L. Sparks & Company that day. How do you account 
for this notation in your exhibit? 

MR.MELNICOFF: I object again. This is speculative and asks for 
a conclusion, it is improper at this time. 

PRESIDING OFFICER BAIN: I don't believe the objection is good. 
It is overruled. A. Yes, a total of the invoice is 488, it goes to the fact 
the total, summating what came from the trucker is also 488, the truckers 
who carried it to destinations, two of these truckers we have also appear- 
ing in this other respect, that is, you showed me the receipts, that is the 
first and second one which is 75 and 92 head. Now, the 53 and 55 is on 
this invoice, am I right? 


Q. Show me'where the 53 and 55 is on the invoice with respect to 


the hogs transported by the Obert Trucking Service and W. O. Surratt. 
A. Without further record I cannot tell you which load the 55 and 53 were 
sent, the same total number sent there. 

521 Q. Is it your testimony now that the 53 and the 55 referred to on 
page 5 of Respondents’ Exhibit 12 are the 53 and the 55 appearing as the 
5th and 6th entries on this invoice? A. I have to presume that I think 
they are the same lots. 

Q. You think that they are the same lots? A. Yes. 

Q. Then the Obert Trucking Service and W. O. Surratt did not trans- 
port those hogs from Springfield to Swift & Company? A. I can't tell 
that from this. 

MR. MELNICOFF: May I again interpose-- 

THE WITNESS (Interrupting): They took the 488 and the other truck. 

MR. MELNICOFF: Mr. Examiner, I wish to add this to my objection 
to this line of inquiry. The witness is now being asked, in order to deter - 
mine whether or not the exhibits he sponsored may be admitted into evidence, 
the witness is being asked to interpret the exhibits that have been tendered 
by the complainant. Mr. Examiner, it may well be a conflict between the 
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exhibits, Iam neither suggesting it or deciding it, that such conflict exists, 
Iam merely saying in the event such should exist, I don't know or suggest 

that it does, such inquiries would be pertinent when the exhibits are in evi- 
dence, then one exhibit is set to disqualify the other. 

PRESIDING OFFICER BAIN: I don’t think the objection is good at 

522 this time. It is overruled. This would be a good time to recess. 
(Short recess.) 

PRESIDING OFFICER BAIN: Please come to order, All right, 
Mr. Miller. 

BY MR. MILLER: 

Q. At the time of the recess, Mr. Gilby, I was still/questioning you 
concerning certain items appearing on page 5 of Respondents’ Exhibit No. 
12. With respect to the 167 hogs from Springfield I believe it was your 
testimony that all of those hogs were delivered to Chapin is that correct? 
A. No, I said they went through Chapin or probably went direct to the 
plant. 

Q. To the packer from Springfield? A. When you are talking about 
55 hogs which have a star, I would say, yes, they did come to Chapin. 

Q. Fifty-five of the hogs, according to your testimony, which were 
unloaded in Chapin, according to this exhibit, obviously had to come from 
Springfield to Chapin? A. That is correct. 

Q. There is a notation there the truck went back to Springfield. 
Now, did the remaining 112 hogs come from Springfield to Chapin? 
A. No. 

Q. They went direct from Springfield to National Stockyards ? 

523 A. That is correct. May I answer your question further as to why? 

Q. Idon't know-- A. (Interrupting) It would be indirect. 

Q. All right, go ahead. A. The 167 hogs were too much weight 
for these truckers on the invoice. This trucker who brought these 55 to 
Chapin found he should have picked up 75 which he did pick up eventually, 
so he had to go back to Chapin and pick up the 20, or back to Springfield 
to pick up the 20. If you will notice on that receipt of the stockyards there 
are four or five pens shown, pen numbers, I think there is a pencil notation. 
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Q. Yes. A. And so he went back to Springfield and picked up the 
20 and back to Chapin and picked up 55 and he had his load to go to St. 
Louis. 

Q. Isee. He brought 55 from Springfield to Chapin and went back 
to Chapin-- A. (Interrupting) He didn't purposely bring them through 
Chapin, he was coming through Chapin, he had to get 20 more, he should 
have picked them up in the first place. 

Q. Now, that wasn't exactly the same as your testimony a moment 
ago, Mr. Gilby? A. That is correct, I had a reminder. 

524 Q. What was it that refreshed your recollection between the time 
that I asked you the question first-- A. (Interrupting) I asked Mr. Dodd 
Bryant as to what my recollection was and he confirmed it. 

Q. Mr. Bryant? <A. Yes. 

Q. And he refreshed your recollection on that? A. Yes. 

Q. Isee. Now, Mr. Gilby, referring to the invoice which was sent 
from Midwest Order Buyers to Swift & Company, a copy of which is in 
evidence as page 3 of Complainant's Exhibit No. 4, will you point out to 
me which of the hogs listed on this invoice came from Springfield as 
shown by Respondents' Exhibit No. 12? A. There is a total of 488 here 
(indicating). You were asking me to identify on here these hogs? 

Q. Yes, the hogs that came from Springfield. A. Well, 53. 

Q. Fifty-three hogs and a total invoice weight of 18,505, those 
came from Springfield? A. Fifty-five, that is these 55 here and the 53 
are these hogs (indicating). 

Q. They are shown on Respondents’ Exhibit No. 12 as having come 
from Springfield, is'that correct? A. Yes, that is 11 that came from 
Springfield. 

525 Q. In other words, the last three entries on this invoice, page 3 of 
Complainant's Exhibit 5, are hogs which, according to your testimony, 
came from Springfield, is that correct? A. Yes. 

Q. And those entries on this invoice correspond to the similar 
entries on page 5 of Respondents’ Exhibit No. 12, is that correct? 
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A. As to both head and weight, is that what you are asking? 
Q. That is correct. A. Allright, they are the same on each 
document. 
Q. Now, Mr. Gilby, you testified a moment ago that a load of 75 
hogs came from Springfield and were shipped from Midwest Order Buyers 
to Swift & Company. Will you identify those hogs on this invoice? 


A. Well, as you see here, I can't identify them as to each item here 


(indicating) . 
Q. Do you have any idea-- A. (Interrupting) If you will get--go 
ahead, you have the question. 
Q. Do you have any idea in which items those 75 hags might be? 
A. Well, I can identify the 55 and can identify the 53 and I can identify the 
11 and that is all that we know. 
526 Q. Now, Mr. Gilby, you testified a moment ago that 92 of the hogs 
from Springfield were shipped directly from Springfield Stockyards to 
Swift & Company at the National Stockyards, is that correct? A. Ninety- 
two were shipped from the stockyards right to, not the National Stockyards 
but Swift. , 
Q. At the National Stockyards, the Swift plant is located at the 
National Stockyards? A. I take it they did. What he had to go back 
for were the 75. 
Q. A moment ago a difference of 75 or 92-- A.| (Interrupting) 
That doesn't mean in the same truck, you got the trucks marked right here 
(indicating) . 
Q. You mean more than two trucks, two shipments? A. There 
are five trucks right there. 
Q. But a moment ago, Mr. Gilby, you stated that the trucker who 
trucked 55 hogs from Springfield to Chapin went back se 
more hogs at Springfield to complete his load and then delivered 75 hogs 
to Swift & Company at the National Stockyards? A. That is correct. 
Q. And then you stated, if my memory serves me correctly, that 


picked up 20 


the remaining hogs of that total 167 hogs were shipped directly from 
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Springfield to Swift & Company? A. I take it, yes. 
527 Q. Well, now, will you show me on that invoice-- A. (Interrupt- 

ing) I told you I could only identify the 55, the 11 and 53. 

Q. Can you show me on the invoice where that 92 head appear? 
A. Ninety-two head? 

Q. Yes. A. Oh, I see what you mean, the 92 that were carried 
by this trucker (indicating), I cannot, but if you look at that receipt you 
will find they were picked up from several pens. 


Q. Isn't it a fact this 92 head which your invoice shows as having 
been trucked by W. O. Surratt were actually the 92 head you have been 
referring to as having come from Springfield? A. The Surratt truck, 


yes. 

Q. To Swift & Company? A. Yes. 

Q. Well, then, your testimony a moment ago that the last three 
items on this invoice account for the 167 hogs coming from Springfield is 
incorrect? A. No, they are correct. 

Q. What records kept by Midwest Order Buyers would show that, 
Mr. Gilby? A. Well, you have the invoices and you havethe charges 

528 from the stockyards at Springfield. 

Q. What specific records kept by Midwest Order Buyers? A. We 
have the invoice and scale tickets and everything that ties up with the 
invoice. 

Q. What records at Springfield-- A. (Interrupting) We have 
the Springfield shipping record which you had a receipt for there, I don't 
remember that-- 

Q. (Interrupting) Do you keep a Springfield shipping record at 
Chapin, Illinois, is that correct? A. Yes. 

Q. Mr. Gilby, referring back to Respondents’ Exhibit No. 12, the 
first page thereof. A. No. 12. Now, again, the question, Mr. 
Miller. 

Q. The first page of that, the tabulation is completely different 
from any tabulation you have testified to this morning, is that not correct? 


377 


A. That I testified about this morning? 
@. Yes. A. In other words, I was arranging something that 
specifically didn't refer to this? 
Q. No, what I mean is the exhibit you testified about this morning 
did not contain a tabulation similar to the tabulation appearing on page 1 
of Respondents' Exhibit No. 12, is that not correct? A. No, this was 
529 in the exhibit I was looking at all the time. 
Q. You identified and testified with respect to Respondents’ Exhibit 
No. 4, Mr. Gilby, that Respondents' Exhibit No. 4 corresponds to the 
tabulation appearing on page 1 of Respondents’ Exhibit No. 12? A. We 
didn't make any such tabulation with No. 4. 
Q. That is what I said to start with, then, this tabulation in Exhibit 
12 is a different type of tabulation than you identified this) morning? 
A. That is correct. 
MR. MILLER: If the Examiner please, at this time I again move 


that respondents’ motion with respect to the receipt of these documents 
in evidence be denied. As I mentioned at the outset of my questioning this 


afternoon, I only had a chance to examine five pages of one of these ex- 
hibits and I have confined my questioning to those five pages but I think 
that questioning has amply demonstrated a complete lack|of knowledge on 
the part of this witness with respect to the basic records] from which these 
tabulations were made. I think also it demonstrates the| necessity for 
having in this courtroom the basic records of Midwest Order Buyers, 
those records being records from which these tabulations were made, so 
I now renew my motion on both grounds. 
PRESIDING OFFICER BAIN: I still believe those objections go 

530 rather to the weight than to the admissibility of these exhibits. If 

those are all the objections, why, the exhibits will be admitted. 


(Thereupon the documents theretofore marked 
as Respondents' Exhibits Nos. 4 through 12 
were received in evidence.) 


* * 
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Q. Mr. Gilby, would you take your Exhibit No. 4, that's the one 
relating to the St. Louis Independent Packing Company, isn't that true? 
A. Yes. 

531 MR. MILLER: Just a minute, please. 
BY MR. MELNICOFF: 

Q. The first sheet of Exhibit No. 4 is dated January 31, 1957, is 
that right? A. Yes. 

Q. Now, the St. Louis Independent Packing Company is one of the 
items mentioned in the Order of Inquiry, is it not? A. Yes. 

Q. And this first sheet relates to the last item, in paragraph.4 on 
page 4 of the Order of Inquiry, is that right? A. Yes. 

Q. Of January 31, 1957? A. Yes. 

Q. Would you explain that exhibit to us? 

MR. MILLER:' The exhibit has already been explained. I object on 
the ground of repetition. 

MR. MELNICOFF: Mr. Examiner, there are several things, the 
exhibits speaks for itself andI tell youin view of the complicated nature 
of this case, it was my thought this type of examination would be helpful. 

PRESIDING OFFICER BAIN: Go ahead. 

A. Allright. Exhibit 4 shows column heading relative to the St. 
Louis Independent Packing Company's January 31, 1957 shipment. The 
head and weight column is the first two columns which represent the head 
shipped and the weight thereof shown on the invoice and represented by 

532 reweighing, totaling, so far as the invoice is concerned, 256 head, 
57,950 weight. 

The next columns show the place of origin of four sows that are 
mentioned as four sows in the left-hand column, three in number, being 
the head, the buy weight being 1,600 pounds and the sale weight being 
1,600 pounds. The total, then, is the same. 


The next columns have to do with shipments relative to the shipments 


on these various--on this invoice showing the origin of it, that is where 
they were bought and from where they were shipped. On ‘the four which 
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is the first item shown hereon they came from CH, you will find these 
which is four head, the buy weight 570 and reweigh weight 570. In that 
case there was no reweigh and the purchase ticket was used. 

On the next item,219, it took eight items, three of which came 
from one country point, two from another, two from another, one other 
from one point. Totaling so far as head is concerned, 219 head. 

The next column-- 

Q. (Interrupting) Pardon me. On that 219 head on the right-hand 
side fof the sheet, the buy weight was 45,080, is that right? A. Correct. 

Q. And then upon a reweigh when they were sold the weight was 

533 found to be 45, 930? A. Correct. 

Q. Soa total gain of weight thereof was 850 pounds, is that right? 
A. Yes. 

Q. On that one shipment, one item? A. One part of a shipment 
included in the invoice. 

Q. That is correct? A. That-is right. 

Q. Let me direct your attention down farther on the page, there 
appears that a certain number of hogs involved in that shipment came 
from posted markets, is that right? A. Yes. 

Q. Which posted market? A. Bushnell. 

Q. And how many head? A. Three. 

Q. By the way, what is the sale weight shown there? A. Sixteen 
hundred pounds. 

Q. On the exhibit. Now, would you continue your explanation of 
that exhibit? A. Well, going down and explaining part of the shipments 
from the country points? 


Q. Yes. A. The next are from three points, a total of 12, 3,090, 
534 and the weight charged, 3,090, the reweight. 
The next item from two points, 11 hogs, the reweight 3,365, the re- 

weigh appearing on the invoice 3, 365, a hundred pounds difference which 
is the difference between the reweigh and the purchase} From media one, 
with the same weight, 470 and 470. 
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The next one is another media of the five, 2,290 pounds, 2,220 


pounds which is the buy weight and the reweigh is 2,220 pounds. You 
notice minus one there is picked up as an item 1, 470, 470 above that. 


The next item is one, from one point, that is a sow, by the way, 
and all marked as to whether they are sows or regular, making a total of 
the whole of the purchases 253 in which the buy weight is 55, 400 pounds 
and the reweigh weight, 56, 350 pounds with a gain of 950 which is a dif- 
ference. 

Q. Would you direct your attention to page 2 of this exhibit which 
is dated March 29, 1956, is that right, the correct date? 

MR. MILLER: What was the question? 

MR. MELNICOFF: I wanted to direct his attention to page 2 which 
is dated March 29, 1956. A. Yes. 

BY MR. MELNICOFF: 

Q. Does page--do pages 3 and 4 relate to that date of March 29, 
1956? A. They do. 

535 Q. So in considering the March 29, 1956, item you must consider 
pages 2, 3, and 4 together, is that true? A. That is correct. 

Q. And, of course, this item March 29, 1956, on page 4 of para- 
graph 4 is in the Order of Inquiry, is that true? A. Yes. 

* * * * 

Q. Mr. Gilby, I now direct your attention to page 2 of that Exhibit 
No. 4. Will you please explain that exhibit to us? A. That was made 
for the purpose of showing that those items appearing on page 3 do not 
include the total buy of some of these transactions. The same data is 
given on 3 as the other exhibits but in that summary, just to show the 
facts as appear in the records, some of the items have been chosen, of 
course, we could go through a lot more but I think these are the specific 
examples that will show the point, for instance, on page 3-- 

MR. MILLER (interrupting): Which exhibit is he-- 

536 THE WITNESS (interrupting): Page 1 and page 2 and page 3. 

MR. MILLER: Of what exhibit? 
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MR. MELNICOFF: Exhibit 4. 
MR. MILLER: Iam sorry, I thought you were--I understood you 
were asking about Exhibit 5. 
BY MR. MELNICOFF: 
Q. I guess we are all clear now. Have you completed your state- 
ment, Mr. Gilby? A. No, I have not unless it is your wish that I con- 
clude it. 
Q. No, go ahead. 
MR. MILLER: May I ask one question, please? What page of 
Exhibit 4 are we talking about? 
THE WITNESS: Two is what he started with and now he is going 
back to 2. 


MR. MILLER: Thank you, sir. 
A. Now, as to the Order of Inquiry, on these items that are shown 


on page 2 there appears 136, you will find that, 1 through] 8 columns, 
the Order of Inquiry refers on the first item to the 136 hogs, 29, 265, 
29,285 reweigh, an increase of 610. Now, the whole purchase was 239 
hogs from Rushville although they appear on the Order of|Inquiry without 
any postmark and the total weight of the 239 was 51, 025 pounds. 

Q. Fifty-one thousand twenty-five? A. Correct. 

537 Q. And that was buy weight, is that right? A. That is the buy 

weight of the 239. 

Q. That is correct, please continue. A. From that lot there 
was weighed off 103 hogs but the weight shown as weight jwas the reweigh 
or sale weight of that 103 leaving a balance which is not the true balance 
so far as the buy weight is concerned because the 103 had credited to it 
the sale weight. So instead of the 610 pounds shown here as gain it was 
not on the 136 pounds but it was on the 239 pounds or head which makes 
quite a difference as illustrated on the top analysis on the same page. 
Rushville, 239, 51,025 purchase, 103, 21,760 weighed off deducting from 
the purchase weight the sales weight, 21, 760 leaving a balance of 136 in 
pounds, 29, 265 which is increase because the reweigh or sale weight has 
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been deducted and so the balance then shows reweigh 29, 875 which leaves 


this 610 pounds all on the 136 hogs. 

Q. What is your intention-~ A. (Interrupting) If this is on the 
136 pounds there is a gain per head of 4.5 but if it is on the whole ship~- 
ment it turns out to be 239 hogs and the gain being per head 2.5 pounds. 

Q. Mr. Gilby, is it my understanding that it is your testimony that 
the total gain in weight, 610 pounds, should be apportioned to the 239 head, 

538 is that right? A. That is correct. 

Q. Now, if you haven't already, or explain to us why that is true? 
A. Well, in laying off or taking away from total shipment the first layoff 
which may be a shipment we reweigh and find the invoice weight. We have 
no way of identifying out of the 239 what cost weight there was so just to 
keep matters straight they continue on their memorandum record to show 
the balance always at the time of anything left, they keep taking off the re- 
weigh weight as long as they have some of it which in the exhibit may 
show five hogs with the balance, sometimes no balance, or 50 hogs or 25 
hogs with all the gain of that total purchase of hogs reflected in the balance 
which is incorrect. 

Q. Now, is the procedure you have followed just described, rather, 
was that procedure followed in the other examples mentioned and cited on 
page 2 of Exhibit 4? | A. That is correct, but may I add we haven't taken 
examples of every one we might find, we take a majority of these examples 
to show how effective it is in this Order of Inquiry. 

Q. And to the extent this procedure has been followed in the other 
exhibits in this series, 4 to 12 inclusive, the explanation you now give 
would be applicable to those other examples? A. Yes. 

539 Q. Is the procedure you have followed, is that in accordance with 
accepted accounting practices? A. Yes. 

Q. Does it truly and actually reflect the facts as they were and are? 
A. Yes. , 

Q. And you certify them to be true and correct, is that true ? 

A. Ido. 

* 


* * a 
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Q. Mr. Gilby, would you please turn to your Exhibit No. 12 that 
concerns a Swift Company, Iunderstand? Here is my copy of it. 
PRESIDING OFFICER BAIN: That is the second copy for the 


record. 
MR. MELNICOFF: Oh, is it? Excuse me. 
BY MR. MELNICOFF: 
Q. These are your papers? A. Yes, sir. 
Q. May Ihave your copy of Exhibit No. 12? A. It 
but I take it to be. 


isn't so marked 


MR. MELNICOFF: It is the exhibit concerning Swift & Company, 


Iam sure it is Exhibit No. 12. 
PRESIDING OFFICER BAIN: That is right. 
BY MR. MELNICOFF: 
Q. Would you turn to your analysis of the invoice 


for December 10, 


1955, as an analysis of the Midwest Order Buyer invoice of that 


date of Swift & Company? A. December 10, 1955. 


Q. December 10, 1955. According to Paragraph 4 of the order of 


Inquiry, the number of hogs involved there is alleged to 


be 835. Would 


you consult your analysis of this invoice and tell us the number of head 


involved? A. Eight hundred thirty-five. 


Q. Wasn't there a great number of head involved 


A. You see, there are two dates here. 


in that case? 


Q. Yes. A. There are in the analysis added hogs-- 


Q. That istrue. A. (Continuing) --to make the 
Q. Would you give us the total purchases, then? 
total that is shown here on the 9th and 10th there should 
hogs. 
Q. So that was the total number of head involved 


action or transactions of December 10, 1955? 
* * * 


total purchase’. 
A. To the 
be added 350 


in this trans- 


* 


Q. You say there should be added to that 350 hogs to make that 
figure of 8352? A. You see, Mr. Melnicoff, these are analyzed together 
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and to this 835, which is together, should be added this 350. 

Q. Iunderstand that. So we should add 350 hogs to the 835? 
A. Yes. 

Q. And so that the total number of hogs involved in this transac- 
tion is 1,185, is that right? A. That is right. 

Q. Is that straight and correct? A. That is this 350 and 835. 

Q. Will you tell us how and why you want to add, you say should 
be added to the 835 hogs in Paragraph 4 of the complaint the 350 hogs 
that you say now should be added to increase that number to 1,185? 

A. Lhave to correct you again, Mr. Melnicoff. That analysis has to do 
with both this page and the next page. 

Q. I understand that. A. All right, then, I say 835, that we have 
to add these 350. 

Q. Is that right, should be added to these 350? A. It should be 
added to 835 plus 566, which is the total of this page. You went through 
this with me. 

Q. What is the total number of hogs involved in this transaction 
without regard to pages or anything of the sort? You told me it is 
1,185, is that right? A. Thirteen hundred ninety-one. 

Q. All right, then, tell us why there should be 1, 391. A. Add 
this to that. 

Q. To what? A. The 350 to 1,391. 

Q. Are we agreed, Mr. Gilby, that there is a difference? A. May 
I see what is on that? 

Q. In the Order of Inquiry there is alleged to be a difference of 
2,310 pounds on a transaction of December 10, 1955, between Midwest 
Order Buyers and Swift & Company, is that true, as alleged in the Order 
of Inquiry? A. The 12/10 date here is 835. 

Q. Yes. A. But insofar as our record is concerned there are 
two dates in there. 

Q. Allright. A. All right. 

Q. How many hogs are involved in that, in the difference of weight 
of 2,310 pounds? A. All right, there's 835. 
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Q. Alleged in the Order of Inquiry? A. Yes. 

Q. How many hogs do you say should be included in that difference 
of 2,310 pounds? A. Three hundred fifty should be added to that. 

Q. That makes a total number of hogs of what? Eight hundred 
thirty-five, isn't that right? <A. Mr. Melnicoff, you see, the difference 
that you are coming to, there is another lot of hogs in there which take 
in 566--1, 350 and 1,950, which is the--and in that 835, |what is the gain 

that you are asking for there now I will be able to reconcile? 

Q. Twenty-three hundred ten pounds is alleged in the Order of 
Inquiry to be the difference in weight on the invoice of December 10, 
1955. Do you see that on the Order of Inquiry, sir? A. Ido. 

Q. In the Order of Inquiry is alleged that gain in weight was 
realized on 835 head of hogs? A. Yes. 

Q. How many head of hogs were involved in that gain of 2,310 
pounds? You have told me it was 1,185 by adding 350 to the 835. 

A. You have to add, Mr. Melnicoff, these hogs which Ihave given you, 
350. 


Q. That is right, you must add 350 hogs to the 835? A. That is 


right. 
Q. And therefore, the alleged difference in weight of 2,310 pounds 
was realized on 1,185 head and not on 835 head? A. That is right. 
Q. Now, tell us why you want to add the 350 head to the 835. 
Show us from your exhibit here. A. Because 835 is not the total pur- 
chase or buy weight or buy that we are dealing with on this invoice. 
Q. Do you have any piece of paper before you which reflects that 
statement? A. Ionly have the piece of paper before me which 
is this analysis. 
Q. Yes. A. Which would correspond with exhibits that have been 
filed and correspond with this. 
Q. On the second page of this Exhibit No. 12, yes, why do you 
want to add the 350 hogs that are reflected here? A. |For the reason 
purchase is 225, 200, thirty-two, and these specific items that are 
mentioned in here, as you see-- 
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Q. Yes. A. (Continuing) --sixty-nine and seventy-three. 
Now, those lots were disposed of by weighing off the matter of sale, 
these that Iam adding back on. In weighing these off, we have no knowl- 
edge of what the buy weight is, so in the practice the knowledge they have 
is only of the re-weighs, which are on an invoice to a customer of these 
particular items that were weighed off. So instead of deducting the 
portion of the cost from each one of these, they take the sales invoice 
and take the weight from the original purchase weight. This leaves a 
balance which is thought to be the true purchase weight. 

Q@. And forthat-- A. Do you want me to go further? 

Q. Yes. A. ‘The balance on this weight is the item that appears 


on the Order of Inquiry which shows all this gain, that is shown out here 
on the 835 hogs. 
Q. You say that is wrong? A. As portrayed right here from 


the records. 

Q. That is on Page 2 of Exhibit No. 12? A. That is right. 

@. And on the lower portion of Page 2 of Exhibit 12, these 
various computations that you have been referring to are set forth, is 
that right? A. Based as to the items included here, yes. 

Q. Soon the basis of the information, among other things, shown 
on the second page of Exhibit No. 12, you have come to the conclusion 
and you therefore testify that there should be added to the 835 head of 
hogs alleged in the Order of Inquiry 350 head of hogs, is that right? 

A. That is right. 

Q. So that just to make absolutely clear the figure in the third 
column under the heading "Number of Hogs" in Paragraph 4 on Page 4 
of the Order of Inquiry, instead of being 835 you say it should be 1,185? 
A. With the 350 added, yes. 

Q. Is that right, this figure of 835 should be 1,185? A. Yes. 

Q. So that an alleged overage of 2, 310 pounds, if it was realized 
at all, was realized on 1,185 hogs and not on 835 hogs? A. That is 
right. 

Q. Very well. And could you tell us without giving us a great 


550 


387 
deal of explanation what would be the average added weight poundage per 
head under your calculation? That would be 2, 310 divided by 1,185, 
would it not? A. The 1,185 would be divided into the gain as shown here. 

Q. So that would be around two pounds, is that right? A. That 
is right, per hog. 

Q. Per hog. Now, would you turn to- -in the same Exhibit No. 
12--to the invoice of December 12, '55? That is, Midwest Buyer Order, 
Midwest, Swift & Company, December 12, 1955. A. Ifve got it. 

Q. Very well. The Order of Inquiry on that invoice shows the 
number of hogs involved to be 183, is that right? A. One hundred eighty- 
three. 

Q. How many hogs are really involved in that? A. Three hundred 
and one. 

Q. Will you tell us how you arrived at that conclusion of 301 
should be included rather than 183? A. I took the invoice and found-- 
on the Order of Inquiry and found that this analysis was not a record of 

the total purchases of any one lot appearing on there in respect to 
those Ihave shown. I traced it back into the purchase record and found 
that the order they have portrayed in this particular showing what we 
call the balance after re-weighing. The balance gain is discovered by 
taking the purchase weight, deducting the weigh-offs, which are other 
purchases of somebody else, and from this purchase weight they have 
taken the sales weight. They have no other record to take. So I have 
done the same thing which means then that they show the whole gain on 
the balance, which is the item as shown on the Order of Inquiry. 

Q. And you say the whole gain should be shown not on the balance 
but on the entire purchase supply? A. Yes. 

Q. You have been referring, I think you have, ta Page 6 of Ex- 
hibit 12, is that right? A. Yes. 

Q. Now, we turn to the invoice of December 17, /1955, the Swift 
& Company. A. Yes. 

Q. Now, there the Order of Inquiry shows in connection with that 


transaction 271 hogs to be involved. A. On the Order of Inquiry? 
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Q. Yes. How many hogs are actually involved? A. Five 

hundred. 

Q. You have added, then, a considerable number to 271. <A. One 
hundred twenty-nine. 

Q. And with the explanation that you have given before in connection 
with the other items here that you have testified to just this morning 
applies to this as well? A. Yes, sir. 

Q. And there is also a sheet in Exhibit No. 12 which reflects 
this computation? A. It does. 

Q. Very well. Now, let's turn to the invoice of December 28, 
1955, the Swift invoice. Now, there the Order of Inquiry-- A. This is 
the 28th, yes. 

Q. The Order of Inquiry shows the number of hogs to be involved 
is 425. A. Right. 

Q. How many head of hogs do you say should be involved? A. Six 
hundred eighteen. 

Q. So you say the correct number of hogs instead of being 425 
should be 618? A. Right. 

Q. And you arrived-- A. As to that gain. 

Q. Iunderstand that. And the method by which you arrived at 

that conclusion is the same as you have previously explained this 
morning, is that right? A. Correct. 

Q. And there is also a sheet in this Exhibit 12 which reflects 
that computation? A. That is right. 

Q. All right. Now, let's turn to the invoice of January 27, 1956. 


There the head count on the Order of Inquiry is 861. How many head do 
you say should be involved? A. January 27. All right, 861 plus 568. 
Q. Making a total of how many? A. Fourteen hundred and 


twenty-nine. 


Q. And you arrived at that conclusion by the same method as you 
have heretofore described? A. Yes, sir. 

Q. And there is a sheet in Exhibit 12 which reflects that compu- 
tation? A. Yes, but inorder. This sheet comes after the invoice 
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sheet rather than before. 
Q. But the sheet is there? A. Right. 
Q. Right. Now, let's turn to the invoice of March 27, '56. That 
is the Swift invoice as well? A. That is right. 
Q. Now, Mr. Gilby, I here show you Complainant's Exhibit 2 and 
I direct your attention to the line on Exhibit No. 2,) Complainant's 


Exhibit No. 2, which purports to set forth that transaction. Do you see 

it, sir? A. Ido. 
Q. Now, on that exhibit, in the second column on the page, pardon 

me, the third column, there appears the wording under the heading 

"Where purchased", ‘Seven points in Springfield". Do you see that? 

A. Ido. 

Q. Now, by seven points, what do you understand that exhibit to 
mean? A. Seven other market points. 

Q. That is seven country points? A. Yes. 

Q. Other than yards? A. Yes. 

Q. And also there appears on that the phrase "And Springfield 
(fifty-six)", do you see that? A. Ido. 

Q. What does the word "Springfield (fifty-six)" mean? A. It 
would suggest that there's thirty-six in there from Springfield. 

Q. Fifty-six. A. Fifty-six from Springfield. 

Q. Now, in your analysis that you have before you now, how many 
points do you show, country points had hogs in that transaction? A. I 

would have to count these. 

Q. Well, you have counted them, are there four? 

(No response. ) 

Q. Is it your testimony that there are four rather than seven? 
A. Yes. 

Q. And according to your analysis there are two posted yards, 
Springfield and Bushnell, involved rather than one? A.| Correct. 

Q. And all the information that you have now given me to these 
number of points and to the fact that there are two posted yards imvolved 
are contained in the sheet before you which is a part of Exhibit 12? 

A. Right. 
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Q. And what you have done is to count up the number of points 
shown? A. Yes. 

Q. So that in the event anyone wants to check your testimony all 
they have to do is count the number of points? A. That is right. 

Q. Now, in connection with that transaction, the Order of Inquiry 
discloses or alleges that 351 hogs were involved. How many hogs do you 
say are involved? ‘A. Three hundred fifty-one plus 170. 

Q. That would be a total of 521, right? A. Right. 

Q. And you arrived at that additional number of hogs by the method 
heretofore described? A. Yes. 

Q. And there is a sheet in your Exhibit No. 12 which reflects that 
computation? A. There is. 

Q. Now, for the transaction of April 16, 1956, let me direct your 
attention again to Complainant's Exhibit No. 2. How many points does 
that exhibit say were involved in this transaction? A. It says seven 


points. 


Q. And Springfield, thatis right. A. And Springfield. 
Q. How many points do you say are involved in that transaction? 


A. This I previously counted? 
Yes. A! Do you want me to count them again? 
You have! counted six, is that right? A. That is right. 
And that is reflected on a sheet in Exhibit No. 12? A. Yes. 
. And all you have to do is count the number of points? A. Yes. 
. You say there are six, is that right? A. Yes. 
Instead of seven? A. Yes. 

. The number of head involved is alleged in the Order of Inquiry 
as being 343. You say there should be how many? A. Three hundred 
forty-three. 

Q. Plus how many more? A. No more. 

Q. How many? A. MaybeIam overlooking--this is on what date, 
March 27? 

Q@. March 16. A. Oh, pardon me. Ihave April 16 here. 

Q. You are right, it is April 16. I couldn't count. It is 4/16/56. 
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My reference, Mr. Gilby, should have been for April 16, 1956. A. You 
asked me if there are any other hogs involved in that purchase? 

Q. Yes. This is a Swift transaction. A. Yes, I know, yes. 

Q. How many? A. Two hundred nine. 

Q. So if we added 209 to 343 alleged in the Order of Inquiry it 
makes a total of 552. A. That is right. 

Q. So it is your testimony now that the total number of hogs in- 
volved is 552 and not 343? A. Correct, sir. 

Q. And there is a sheet in your exhibit No. 12 which reflects 
that computation? A. That is right. 

Q. And it was arrived at in the method and manner that you here- 
tofore described? A. Correct. 

Q. Now, would you turn to the invoice of May 11, 1956? A. I 
have it. 

Q. Now, there is an error in addition there, is that right? Will 
you point that out, please? A. Oh, I see what you are getting at. It 
would be found in a footnote on this exhibit which tells about it. 

Q. Well, if that footnote explains it we will leave that go for the 


moment. 


Now, on January 5, 1957, the Swift transaction, would you refer to 
that please? A. 1957? 


* * * * 


Q. You are referring to January 5, 1957. There the Order of 
Inquiry alleges that 682 hogs were involved. How many hogs do you say 
were involved? A. Eight hundred forty-seven. 

Q. And is there a sheet in that exhibit which reflects your compu- 
tation? A. There is. 

Q. And the method is that which you have previously described, 
is that right? A. That is right. 

Q. Would you put aside that exhibit, please, and we will go to 
another? A. Yes. 

Q. Would you take your Exhibit No. 8, the Val Decker Packing 
Company for December 14, 1955? A. Ihave it. 

Q. That is the invoice of December 14, 1955, is that right? 
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A. Yes, Sir. 

Q. Involving 404 hogs, is that right? A. Four hundred four hogs. 

Q. Now, let me refer you to the Complainant's Exhibit No. 2 
and ask you to state lwhat appears under the column on Complainant's 

Exhibit No. 2 headed Where Purchased". A. Five points and 
Bushnell, 128. 

Q. What does that information mean to you? A. It means that 
they have used hogs originating from five country markets and Bushnell 
posted market. 

Q. According to your analysis of that transaction that you have 
before you and which is in this record as Exhibit No. 8, were any hogs 
involved there from Bushnell? A. There were not. 

Q. So that whatever hogs there were which we are concerned there 


with hogs which originated at the country points? A. That is right. 


Q. Very well. Would you please turn to Respondent's Exhibit 
No. 11, please? That is the Home Packing Company. A. [have it. 

Q. Would you turn to the transaction of December 19, 1955? 

A. [have it. 

Q. Now, I call your attention to Complainant's No. 2, to the item 
dated December 19; 1955, and ask you what appears under the column 
‘Where Purchased" on Complainant's Exhibit 2.A Five points and 
Springfield, 139, and Bushnell, 131. 

* * * * 

Q. In your analysis of this transaction were there any hogs in- 
volved there which came from Bushnell? A. There were not. 

Q. So that the statement on Complainant's Exhibit No. 2 that hogs 
were involved, that part of the hogs involved in that transaction came from 
Bushnell posted yard is inerror, is that right? A. I would take it to be. 

@. According to the Order of Inquiry 595 hogs were involved in 
that transaction. A. Right. 

Q. The transaction of December 19, 1955, how many hogs do you 
say should be there? A. Eleven hundred and twenty-four. 

Q. Very well. And was that computation arrived at in the manner 


393 


you have heretofore described? A. Yes, sir. 
Q. And is there a sheet in your exhibit reflecting that computation? 
A. There is. 
Q. Now, would you turn in the same exhibit to the invoice of 
December 27, 1955? A. Right. 
Q. And I also at this time again refer you to Complainant's Ex- 
hibit No. 2, for the same date, that is, December 27, 1955. A. Yes. 
Q. Now, that exhibit says there three points and Bushnell, does 
it not? A. Yes. 
Q. And as you have hitherto explained, that means that hogs came 
from three country points and Bushnell, a posted yard, is that right? 
A. That is right. 
Q. Do you find any hogs as having come from Bushnell? A. I 
do not. 
Q. So that statement on Complainant's Exhibit No. 2 is in error in 
showing hogs having come from Bushnell? A. That is right. 
Q. And the only hogs there came from country points? A. That 
is right. 
Q. And that is reflected on your sheet in Exhibit No. 11? A. That 
is right. 
Q. Now, according to the Order of Inquiry the number of hogs 
allegedly involved in this transaction, there's 256. How many hogs do 
you say? A. Three hundred sixty-five, I added 109. 
Q. So the number of hogs involved is 365 not 256?) A. That is 


right. 


And you arrived at that in the manner as hitherto described? 
That is right. 
And there is a computation in your sheet described Exhibit 


No. 11? A. Yes. 
Q. And now, let's turn to a sheet dated February 13, '56, andI 

again refer you to Complainant's Exhibit No. 2 and ask you how many 

points are set forth in Complainant's Exhibit No. 2 as i 

this transaction. A. This is Home Packing? 


ng involved in 
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Q. Yes. A. There are six points and Springfield. 

Q. How many points do you say are involved? A. I would have 
to count them from here and I have done that and given you a record. 

Q. It is your testimony that you have counted them and I believe 
we have a record here showing there are seven points instead of six. 
A. That is right. 

Q. And you arrived at that by counting the number of points as 
set forth in Sheet No. 11? A. Yes. 

Q. You say there are seven instead of six? A. That is right. 

Q. The number of hogs alleged to be involved in this transaction 
is 688. How many hogs do you say were involved? A. Eight hundred 

fifty-seven. Is that 688 though? 

Q. Six hundred eighty-eight. A. Six hundred eighty-eight. Add 
249 to that. 

Q. That would give you 937, is that right? A. Right. 

@. And the method by which you arrived at that computation is 
set forth in your exhibit? A. That it is. 

Q. And there is a sheet in there reflecting your computation? 
A. There is. 

Q. We have done the same on this as we have done on all the 
others? A. Right. 

Q. Now, let's turn to the transaction of February 16, 1956. 
A. All right. 

Q. [herewith hand you again Complainant's Exhibit No. 2 and ask 


you how many country points are alleged to be concerned with this trans- 
action according to Complainants Exhibit No. 2. A. Nine country 


points. 
Q. And is it your testimony that you have counted them and that you 
find there are eleven points instead of nine? A. That is right. 
564 Q. Very well. Now, let's turn to the transaction of March 12, 
1956. A. AL right. 
Q. Does the Order of Inquiry allege 569 hogs to have been involved? 
How many hogs do you say were involved? A. Seven hundred seventy-five. 
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Q. And that computation is based on material on a sheet in your 
exhibit, is that right? A That is right. 
Q. And you arrived at that in the same manner as you have the 
others? A. Right. 
Q. Now, let's turn to the transaction of April 9, 1956. A. O.K. 
Q. Now, itis true, Mr. Gilby, that on Complainant's Exhibit 
No. 2 it is stated that ten country points and Springfield and Bushnell are 
involved, is that right? A. Ten points and Springfield and Bushnell? 
Q. Yes. A. Yes. 
Q. And is it your testimony that there were only nine country points 
instead of ten? A. That is right. 
Q. Now, as to the number of hogs involved, the Order of Inquiry 
565 says 510. How many do you say are involved? A.) Six hundred 
forty. 
Q. I take it, then, that you are adding 130, is that right? A. That 
is right. 
Q. And that is based on computation which appears in your ex- 
hibit? A. That is right. 
Q. And the method is that as you have hitherto described? A. That 
is right. 
Q. Now, we will turn to the transaction of April 17, 1956. A.Right. 
Q. Do you have that, sir? A. Yes. 
Q. Now, the Order of Inquiry alleges a difference in weight to be 
1,800 pounds. Do you have any comment on that? A. It is correctly 
stated at 1, 700. 
Q. The exhibit shows 1,700? A. This exhibit here shows 
seventeen. 
Q. The exhibit that you have before you? A. Yes. 
And the Order of Inquiry, to that extent, you say is incorrect? 


It should be 1, 700 pounds difference instead of 1,800? A. That 


The Order of Inquiry reflects a hog count of 576. How many 
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hogs do you say are involved? A. Six hundred forty-one. 

Q. That means you are adding sixty-five hogs to the 576? A. Yes. 

Q. There is a computation in your exhibit which reflects that? 
A. Yes. 

@. And the method is as hitherto described? A. Yes, it is. 

Q. And would you turn to the invoice of March 28, 1956? A. Is 
this the same? 

Q. Pardon me, April 28, 1956. A. April what? 

Q. April 28, 1956. Now, the Order of Inquiry alleges that the 
difference in weight amounts to 1, 550. A. Yes. 


Q. Do you have any comment on that? A. It is correctly stated 
here as 1, 260. 
Q. So you state that the Order of Inquiry is incorrect when it 


states a difference of 1,550? A. Yes. 
567 Q. And the correct amount is 1,260? A. Yes. 

Q. As to the number of hogs, what do you say as to that? A. Four 
hundred sixty hogs. 

Q. You would add sixty-four to 396? A. Yes. 

Q. And there is a sheet in your exhibit which reflects that compu- 
tation? A. Yes. 

Q. And the method followed is that which you have hitherto de- 
scribed? A. Yes. 

Q. And would you turn, please, to your invoice of May 1, 1956? 
Do you have that, sir? A. Ido. 

Q. Now, the number of hogs alleged in the Order of Inquiry is 
285, is that right? A. Yes. 

Q@. How many hogs do you say are involved? A. Seven hundred 
twenty-six hogs. 

Q. By that I take it you would add 441 hogs? A. That is right. 

Q. And there is a sheet in your exhibit reflecting that computa- 
tion? A. There is. 

568 @. And the method follows that which you have hitherto described? 

A. Right. 
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Q. Would you turn now, please, to the invoice of May 9, 1956? 
A. All right. 
Q. The number of hogs alleged in the Order of Inquiry is 530. 
How many hogs do you say are involved? A. Seven hundred thirty- 
seven. 
Q. And by that I take it you would add 207, is that right? A. That 
is right. 
Q. And the computation by which you arrived at that conclusion is 
reflected by a sheet in your exhibit, is that right? A. That is right. 
Q. And you have followed the same method as you have previously 
described? A. That is right. 
Q. Thank you. Would you turn to Exhibit No. 6, please, as 
Kingan & Company? A. What date? 
Q. Pardon me, sir. You have that exhibit now I take it? 
A. What date? 
Q. December 21, 1955. A. O.K. 
Q. These involve the transaction as involved in the Order of In- 


quiry in Paragraph 4 involving Kingan, is that right? A. That is right. 
Q. Now, Mr. Gilby, I call your attention to Complainant's Exhibit 
No. 2, for the same date, which shows, does it not, that the hogs in- 


volved according to this exhibit came from three country points and from 
Bushnell? A. Right. 
Q. And the sixty-six hogs came from Bushnell? A That is 
right. 
Q. And that is what is shown on Exhibit No. 2? A. That is in- 
correct. 
Q. To what extent is that incorrect? A. There are none here 
from Bushnell. 
Q. Oh, so the only hogs involved in this transaction are those which 
came from country points? A. Yes. 
Q. No posted yard involved? A. No posted yards. 
Q. The record is incorrect as it appears in Complainant's Ex- 
hibit No. 2? A. That.is right. 


398 


Q. Now, the Order of Inquiry alleges the number of hogs to be 
involved is 236. How many hogs do you say were involved there? A. Four 
hundred seventy-seven. 

Q. By that I take it you would add 241? A. That is right. 

Q. There is a sheet in the exhibit which reflects that computation? 
A. That is right. 

Q@. And the method followed is that which you have hitherto de- 
scribed? A. Yes. 

Q. Would you turn to the invoice of June 12, 1956? A. Yes. 

Q@. And the Order of Inquiry there recites the number of hogs 
involved as being 734. How many hogs do you say are involved? A. Ten 
hundred and forty-three. 

Q. By that I'take it you would add 309? A. That is right. 

Q. And there is a sheet in your exhibit which reflects this compu- 
tation? <A. That is right. 

Q. Would you turn now to the invoice of July 21, 1956? A. O.K., 
yes. 

Q. The Order of Inquiry there alleges the number of head involved 


to be 565. How many head do you say are concerned? A. Six hundred 


seventeen. 

Q. By that I take it you would add fifty-two, is that right? 
A. That is right. 

Q. Very well. Will you turn to the invoice of September 15, 1956? 
A. Yes. 

Q. Now, according to Complainant's Exhibit No. 2, how many 
points are involved? A. Five points and Bushnell. 

* * * * 

Q. There are twelve points according to your knowledge? A. Ac- 
cording to the count I made. 

Q. You made this countearlier? A. Yes. 

Q. And all the names of the points appear on your exhibit? 
A. That is right. 

Q. All you have to do is count the same as you did? A. That is 
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Q. Now, the difference in weight in the Order of Inquiry is alleged 
to be 2,000 pounds. Do you have any comments on that? | A. There is a 


five-pound error, it is 1,955. 


Q. You mean there is a forty-five-pound error I take it? A. You 
say the Complaint shows-- 
Q. Two thousand pounds. A. The difference between 1,955 and 
2,000 is forty-five. 
* * * * 

Q. Before we go on, I understand that there is a typographical 
error on Exhibit No. 6. Would you please point that out and make a 
correction for the record, please? A. No No. 6 here. 

Q. The Kingan exhibit. 

MR. MELNICOFF: Mr. Examiner, could I make a correction for 
the record? It is the last sheet on the Kingan exhibit, Kingan & Company. 
The correct date is December 21, 1955, instead of that which appears 
typed. The sheet is further identified by the words "236 lot". 

PRESIDING OFFICER BAIN: That is apparently corrected, dated 
December 21, 1955, in the original exhibit. On the paper that is as- 
sorted to it, it shows heads shorted off and so forth. The date has been 
scratched out and made 12 in ink. I can't tell what it was in type before 
it was changed, but on the sheet that says 236 lot" the typed date is 
December 21, 1955. 

THE WITNESS: That's been changed. 

MR. MELNICOFF: All right. 

Mr. Examiner, the sheet immediately preceding the "236 lot" is 
a half sheet and is identified in the lefthand side under the heading, 
Place: S. Bone, Bone Cartage, Palwryva. That date, too, should be 
December 21, 1955. _ 

BY MR. MELNICOFF: 

Q. I refer you to Exhibit No. 5, Respondent's Exhibit No. 5. 

This concerns Hunter Packing. I refer you to the transaction of 
March 7, 1956. The difference is alleged to be 1, 815 pounds in the Order 
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of Inquiry. A. March 7, 1956? 
Q. Yes. A. Of Hunter Packing Company? 
Q. Yes. A. March 7, where is the paper that belongs to it? 
Q@. Do you have any comment on that figure? A. Yes, the cor- 


rect difference is 1, 805 pounds. 

Q. And that is reflected on a sheet in your exhibit, is it? A. It is. 

Q. Now, in the Order of Inquiry the number of hogs alleged to be 
involved is 639. What do you say as to that? A. Ihave 278. 

Q. Making a'total of 917, is that right? A. That is right. 

Q. And that computation is reflected in a sheet in your Exhibit 
No. 5, is that right? A. That is right. 

Q@. And the method by which you arrived at that conclusion is 
that which you have described? A. Yes. 

Q. Now, the invoice for August 13, 1956-- A. Ihave it. 

Q. The difference alleged in the Order of Inquiry is said to be 
1,000 pounds. What do you say as to that? A. The correct difference 
is 975 pounds. 

Q. The method by which you arrived at that and the computation 
on which that is based is reflected in your exhibit I take it? A. It is. 

Q. Now, let's go to the invoice of September 6, 1956. A. Ihave 
it. 

Q. There the number of hogs is alleged in the Order of Inquiry to 
have been 869. What do you say as to that? A. There ought to be added 
to that 342. 

Q. Making a total of 1,211, is that right? A. Right. 

Q. And the computation by which you arrived at that conclusion 
is set forth in a sheet in your exhibit, is itnot? A. Itis. 

@. And themethod used is that which you have hitherto described, 
is that right? A. That is right. 

Q. Would you turn to your exhibit involving John Morrell & Com- 
pany and Prusan Company, that is your Exhibit No. 9, and I ask you to 
turn, if you will, to your transaction of March 17, 1956. The Order of 
Inquiry connected with that transaction alleges the number of hogs to 
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have been involved as 326. What do you say as to that? |A. Add 129. 
Q. Making a total of 455? A. Yes. 
Q. And the computation by which you arrived at that conclusion 
is set forth on a sheet in your exhibit, is that right? A.| Right. 
Q. And would you turn to the invoice of March 20, (1956, also on 
Exhibit No. 9? Do you have that? A. Yes. 
Q. The Order of Inquiry alleges the difference in poundage to 
have been 1,270 pounds. Do you see that? A. Ido. 
Q. What do you say as to that? A. It should be 1,370 pounds. 
Q. One hundred pounds added? A. Difference, yes. 
Q@. And the method by which you arrived at that conclusion and the 
data upon which it is based is set forth in your exhibit? | A. It is. 
Q. Now, I will ask you to turn to the invoice of June 14, '56. 
A. June 14 or 4? 
Q. Pardon me, you are correct, it is June 4. The poundage alleged 
in the Order of Inquiry is 1,345. What do you say as to that? A. Thir- 
teen hundred thirty-five that should be. 
Q. And the data upon which you base this conclusion is reflected 
in your exhibit I take it? A. That is right. 
Q. Thank you. Now, would you turn to your exhibit No. 10. 
Heil Packing Company, and would yau turn to the invoice of September 7, 
1956? A. All right. 
Q. There the number of hogs is alleged in the Order of Inquiry 
as having been 744. What do you say as to that? A. Add 215. 
Q. So the total number of hogs actually involved, |you say, is 
959? A. Correct. © 
Q. Nine hundred fifty-nine, and the computation upon which that 
is based, I take it, is contained in a sheet in your exhibit? A. That is 


right. 
Q. And the method used is that hitherto described? A. That is 


right. 


Q. Will you turn to the invoice that is recited in the Order of In- 
quiry as being dated October 19, 1956? What is the correct date of that 
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invoice? A. It is shown here as October 20. 

Q. You show the invoice as being October 20? A. Yes, sir. 

Q. And the number of hogs involved is alleged in the Order of 
Inquiry as having been 353? A. Right. 

Q. How many hogs do you say should have been involved there? 
A. Four hundred sixty-seven. 

Q. That is, youadd114? A. That is right. 

578 MR. MILLER: With respect to your last two questions concerning 
date of the invoice, may we stipulate that the transaction which is al- 
leged in Paragraph 4 under date of 10/19/56, that the invoice in that 
transaction was 10/20/56? 

MR. MELNICOFF: Yes, of course. Would you give me my last 
question before the stipulation? 

(Question read. ) 
BY MR. MELNICOFF: 

Q. And of course, Mr. Gilby, as in all of the other instances 
in this series, your computations are reflected by a sheet in your ex- 
hibit? A. Correct. 

@. And the method used is that hitherto described? A. Right. 

o* * * * 

Q. Mr. Gilby, referring if I may to Complainant's Exhibit No. 1 
and to Complainant's Exhibit No. 2, I call your attention to the column 
in your heading "Invoice Weight". Do you see that there? A. Yes. 

579 Q. The testimony in this record was by the witness who testified 
for the government, who testified with respect to this exhibit, that 
these headings appearing on Exhibit No. 1, all of them including that 
headed "Invoice Weight", were designations created by the witness and 
designations which in his judgment correctly describe the information 
appearing thereunder. Now, what do you understand the figures, what 


do you know the figures under the heading "Invoice Weight" represent? 


A. That is the re-weigh, at time of shipment, and is also the invoice 
weight. 
Q. That is right. Now, will you explain to us how that invoice 
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weight figure gets into the books and records of the Midwest Order 
Buyers? A. It gets into the record from information from the place 
from which it is shipped, and then becomes an invoice, an then becomes 
a posting in the record of final entry. 

* * * * 

Q. Whena country point, Midwest Order Buyer country point 
moves livestock, hogs from that country point, what procedures are 
followed? A. First of all, it is decided where the hogs which have been 
bought are to go. 

Q. Of course. A. In every case where it is the same at that time 
there is a re-weighing on their own scale, the same scale as they weigh 
in on. That is reported to Chapin and becomes a matter of record to 
make the invoice, and I enter that invoice on the books of final entry. 

Q. All right. On this same Exhibit No. 1, Complainant's Exhibit 
No. 1, there is a heading called "Buy Weight". You have/seen that, 


haven't you? A. Yes. , 


Q. We have said that this is the known place designation adopted 
by a person who prepared Complainant's Exhibit No. 1. Will you tell 
us what you understand that phrase "Buy Weight" to mean? <A. That 

is the weight reported by each on the daily sheet-~- 

Q. How is that buy weight returned? A. I didn't finish. 

Q. Finish with your answer. Excuse me. A. (Continuing) --on 
the daily sheet by the place that buys, and it is reported also in connec- 
tion with the checks paid out in connection with these purchases. That 
is sent to Chapin and becomes the basis of entries in the final record. 

Q. When a Midwest country point purchases hogs, are those pur- 
chased according to weight? A. Yes. 

Q. Are they weighed in at the time the purchase is made? A. Yes. 

Q. Ona scale provided for that purpose at the country point? 

A. Yes. 

Q. You have seen these scales? A. Most of them), I haven't 
visited every one. 

Q. You have seen more than several, I take it? A. Oh, yes. 
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Q. Are you familiar with the scales that are on the points that you 
have visited? A. Yes. 


Q. They are adequate for the purpose, I take it, that they are 


used for? 

MR. MILLER: | I object to that question. I don't think this witness 
has been qualified as a scale expert. 

MR. MELNICOFF: I will ask the question in this way. 

THE WITNESS: I know what you are required to have. 

BY MR. MELNICOFF: 

Q. How large are these scales approximately? A. Oh, it may 
vary, but usually we could put ten, twenty-five, fifty hogs on the plat- 
form. They are platform scales. 

Q. By whom are they manufactured, do you know? A. Well, most 
that I have seen, Fairbank-Morse. 

Q. Is that a recognized scale manufacturer to your knowledge ? 

A. Yes. 

@. Are these the type of scales that are generally used throughout 
the stockyard-stock purchasing industry? A. Yes. You are not talking 
about Fairbank-Morse. There may be another manufacturer, but it is 
the type of scale. A lot of smaller places don't have that scale. You 
said throughout the industry. 

Q. Yes. Well, I meant that. Basing your answer, now, upon 
your experience, your personal knowledge and contact with this stockyard 

industry and the stock-purchasing industry, are these the kind of 
scales that are used in that industry? A. Yes. 

Q. Are they tested by anybody, if you know? A. Yes. 

Q. By whom? A. They are tested by the state, Fairbank-Morse. 

Q. And how often are they tested? A. They are tested by our- 
selves. It varies. 

Q. Your own firm, that is, Midwest also tests these scales at 
frequent intervals? A. Yes. 

Q. Do you know whether or not any state or federal agency ever 
tests these scales? A. Yes. 
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Q. Which state or federal agency? A. Illinois. 
Q. The State of Illinois? A. Yes. 
Q. By whom is that testing done? I don't mean the person but the 
agency. A. A representative of the state. 
Q. Could you give his title more precisely? A. I cannot give 
you the title of the department that sent the man out to test. 
Q. But there is to your knowledge-- A. A department in the 
state. 
Q. A department that is required to test these scales? A. Yes. 
Q. And they do test these scales? A. Yes. 
Q. And you said something about the scale manufacturer itself 
conducting the test. A. They are required to keep the scale in order 
in connection therewith. As a matter of fact, we want them tested and we 
will ask for it. 
Q. Now, when a farmer or producer brings hogs into a Midwest 
country point, is he in any position physically to witness the weighing 
of his stock? A. Yes. 
Q. Would you explain that to us, please, drawing upon your 
experience and giving us an example, if you can? A. I have witnessed 
it. The farmer comes in and has some hogs. He wants to sell them. 
They are unloaded, maybe weighed right away, it depends) upon the 


circumstances, but then they are weighed on the scale and that becomes 


the basis of the amount that is paid the farmer. As a matter of fact, 

our policy, speaking of Midwest, the farmer can see it weighed. He 

can go in there and weigh it himself. Of course, we will see what weight 

it comes to, but he is allowed to weigh it. 
Q. Is he invited to witness the weighing of the stock? A. He is, 

yes. 
Q. And the weighing is made at the time of purchase, is that 

true? A. Well, at the time it is made, yes, if convenient. It may be 

a little time before it gets to the scale. He is there to get his check 

after it is purchased. 
Q. But the weighing is made at the time of purchase, is that 
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right? A. Approximately, yes. 

Q. And then immediately after the stock is weighed is it your 
testimony that the farmer is paid, is that right? A. Yes. 

Q. Paid by whom? A. By the man at that particular point. 

Q. We are talking about a Midwest Order Buying point? A. That 
is a Midwest employee who operates that market. 

Q. Is he paid incash or check? A. Check. 

Q. Whose check is that? A. Midwest Order Buyer. 

Q. By whom is it signed? A. By the man at the point. 

Q. And for what amount is that, how is that amount calculated? 

A. Ihave taken the weight applied to the price established at the 
market at which he sells it, applied by the weight that becomes the 
amount. 

Q. And the price is that upon which the parties have agreed be- 
fore the purchase is made? A. At that date, yes. 

Q. And Midwest buys the hogs at that point? A. Yes. 

Q. Midwest is a dealer, in other words? A. Yes. 

Q. Takes title to the hogs? A. Yes. 

Q. Asa matter of fact, aren't these all dealers’ transactions? 
A. All that Iam connected with, yes. 

Q. Now, you/have described to us in some detail the purchasing. 
Now, eventually those figures appear in the books in Chapin is that 
right? A. That is right. 

Q. And those figures as they appear in the books in Chapin repre- 
sent the buy weight according to a scale take? A. Yes. 

Q. Now, is that the weight to which I understand you have re- 
ferred to as a cost weight, is that right ? A. Asa buy weight, cor- 
rect. 

588 MR. MILLER: May the Examiner please, I have been extremely 
tolerant this morning of this type of questioning by counsel for the re- 
spondent. I will make an objection to any further questions by counsel 
for the respondent whereby counsel for the respondent is testifying. 
These are grossly leading questions and I think counsel for the respondent 
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should allow the witness to testify. 
MR. MELNICOFF: I am not going to argue. I want to remind the 
Examiner that this man is an expert and for that reason the sting of a 
leading question is not as sharp as otherwise, but I will let the witness 
talk. 
BY MR. MELNICOFF: 
Q. The weight that we have been talking about, how do you de- 
scribe that? A. That is the weight arrived at on the scales at the pur- 
chase point on which the payment to the farmer is based. 
Q. That is the weight that you have used or what other term have 
you used to describe that weight other than buy weight? A. Purchase 
weight. 
Q. Cost weight, you say? A. Cost, because that becomes the 
cost in our final records. 
Q. Now, what happens to that weight as it is determined at the 
individual country buying point? What is the next step and procedure 
with regard to that weight? A. The farmer goes away happy and the 
hogs are ours. 
Q. What does your country point buyer do at that point with that 
information? A. He lists it on a daily sheet and if it is big enough he 


probably has a yard sheet in which he is going to sort those hogs. 


Q. Does he ever transmit that information anywhere? A. He sends 
it to the Chapin office. It shows the correct numbers and the date ac- 
cording to each transaction. 

Q. What is done with it in Chapin? A. Itis summed up and made 
an entry on our general books. 

Q. Anditis? A. It will be in the cash book, that is, probably 
not a general book. That is a prior record, as you know, and from there 
it becomes a record in the ledgers. 

Q. Is that the kind of information that appears on what the witnesses 
here described as the lefthand side of the distribution book, I believe 
they call it? A. I would have to look up what they describe. 

Q. Assuming for the moment that the information here I am pointing 
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to, pardon me, buy weight on Complainant's Exhibit No. 1, would that 
be the kind of information that you are talkong about that would appear 
on the books of the Midwest Order Buyer? A. This is the total sum. 

This is No. 1 and No. 2. Here it says "Buy Weight". That is the 
data that is shown there. 

Q. Now. Mr. Gilby, you have testified here previously and par- 
ticularly this morning that the method followed by the complainant in 
determining the number of hogs to which an alleged gain in weight should 
be allocated was erroneous, is that true? A. With respect to this 
weight? 

@. Yes. A. This weight may be right in the total, but in the 
breakdown of a part of that weight is what is on the Order of Inquiry, and 
it shows all the gain on that part. 

Q. Have you finished your answer? A. Yes. 

Q. Therefore, to the extent as you have hitherto testified, and 
we are not going to ask you to repeat it, the figures appearing in the 
Order of Inquiry depend upon an original buy weight? A. Correct. 

Q. To that extent those figures are incorrect, is that right, since 
they do not reflect the sort-offs and weigh-off? A. That is right, in the 
Order of Inquiry. 

Q. Thatis right. A. As tothe Order of Inquiry. 

Q. Now, Mr! Gilby, when a sale is made of hogs, or let's put it 
this way, by whom were all the hogs involved in this Order of Inquiry 
sold? What was the name of the seller? A. Midwest Order Buyers. 

Q. How did Midwest evidence those sales? A. By an invoice. 

Q. On what kind of an invoice, bill head? A. On a bill head that 
said "sold to". 

Q. Was ita Midwest Order Buyer? A. Yes, Midwest Order 
Buyer. 

Q. Now, you have testified that Midwest has several country points 
at which it purchases hogs. That is true, is it not? A. At which it 
has purchased hogs. 

Q. And at which it does purchase hogs. A. Talking about this 


minute ? 
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Q. Yes. A. Yes. 
Q. Does Midwest buy hogs at any other places other than a country 
point? A. It buys at this posted yard that we are talking about. It 
buys from the yard, let's put it that way. 
Q. And in this Order of Inquiry and in the various exhibits that we 
have mentioned, particularly let's take Complainant!s Exhibit 
No. 2, where they have the phrase "so many points and Bushnell", your 
testimony has been, has it not, that the reference to the word "points" is 
country points and Bushnell, for example, is a reference to a posted 
yard, that has been your previous statement? A. I have said the pur- 
chase called Bushnell or Springfield was when it was from a posted yard. 
All the other purchases, seven points, are country points, 
Q. Now, how does Midwest-- A. Midwest Order Buyers. 
Q. Now, how does Midwest purchase stock hogs, from a posted 


yard? A. By ordering the shipment is fulfilled, they pay for it on 


arrival. 
Q. Is it your statement, now, that Midwest issues a check in 
payment of these purchases? A. Yes. 
Q. And are these purchases from a posted yard made pursuant to 
a weigh in on the posted yard? A. Yes. 
Q. And is that purchase from a posted yard pursuant to such 
weighing evidence by a scale ticket? A. Yes. 
Q. And where is that scale ticket made in the case of a purchase? 
A. At the posted yard. 
Q. And at that point is it your testimony that Midwest has made a 
purchase of the stock, hogs involved, is that right? A. That is right. 
Q. Now, what does Midwest do with stock hogs that it may have 
purchased from a posted yard? A. It becomes a sale to a packer. 
Q. Does it subsequently resell them to a packer? A. Yes. 
Q. And the invoice with which we are here concerned, those by 
Midwest, are those resales by Midwest to a packer? A. Yes. 
Q. Have you told us to whom the packer makes payment for these 
purchases from Midwest? A. The funds are Midwest funds, if that's 
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what you mean, yes. 

Q. The packer pays Midwest for what they buy? A. That is right. 

Q. Mr. Gilby, you have stated in connection with your qualifying 
testimony that you have been involved in the stockyard industry for a 
great many years and that you have been particularly concerned with the 
Sparks, with Harry Sparks for more than several years, that is true, is 
it not? A. That is true. 

Q. Are you familiar with various entities under which business 
is conducted? A. Yes. 

Q. Would you please state what those entities are? Do you want the 
question repeated? A. I would like to have the question repeated and 
the question before that. 

(Questions read. ) 

A. There is an entity of H. L. Sparks & Company, National 

Stockyards, Illinois. National Stockyards, Illinois, is where it operates. 


There is an H. L. Sparks & Company of Peoria, Illinois, again, that 


shows where it operates. H. L. Sparks & Company of Bushnell, Bush- 
nell, linois. H. L. Sparks & Company of Springfield, up to the end, 
practically, of 1956. 

Q. Does that conclude it? A. No, it does not. 

Q. Excuse me. A. There is Bushnell Stockyards Company, 
Bushnell, Illinois. There is Midwest Order Buyers, Chapin, Illinois. 

Q. Are these all separate entities? A. Yes. 

Q. Do they file separate income tax returns? A. They do. 

Q. For how long have they been filing such? A. As long as they 
have existed. Entities have changed and partnerships. 

Q. You said something just a moment ago, would you please re- 
peat it? A. Right now? : Ht 

Q. Yes. A. Entities have a as far as partmers are con- 
cerned. 

Q. By that, Itake it, you mean that at various times there have 
been various members of these several entities? A. Yes. 

Q. And they have changed from time to time, is that right? A. Yes. 
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Q. And for various reasons, I take it? A. Yes, for good reasons. 
Q. That is, reasons which were good and appropriate, desirable 
in view of the persons involved? A. Correct. 
* * * * 
Q. Mr. Gilby, in connection with the allegation alleged in Para- 
graph 6 of the Complaint-- A. What page? 
Q. Page 5. Do you know whether or not there ever existed any 
scale tickets for the hogs which were weighed as alleged in Paragraph 6? 
Strike that question here. 
Let me show you, for example, Complainant's Exhibit No. 7, which 
has been offered and received in evidence in this case. Do you see at- 
tached thereto as Exhibit No. 8--No. 7 is an invoice and No. 8 are 
photostatic reproductions of a series of scale tickets, isn't that right? 
A. They are photostats of scale tickets. 
Q. What do you call those scale tickets? A. I call them summary 
scale tickets. 
MR. MILLER: What? 
THE WITNESS: Summary scale tickets. 
BY MR. MELNICOFF: 
Q. What do you mean by summary scale tickets? A. I mean that 


they are scale tickets. Back of which are the scale tickets, when 


shipped from each of the country points, if it was a country point or any 
other point it was shipped. 
Q. Now, Complainant's Exhibit No. 7 is an invoice isn't that 
true? A. Yes. 
Q. And for what is that an invoice? A. It is an inyoice for the 
shipment to Heil Packing Company by Midwest. 
Q. At the time that shipment was made, were the hogs involved in 
that shipment weighed out by Midwest Order Buyers? 
MR. MILLER: I object to the question, Mr. Examiner, unless the 
witness will state the circumstances under which he may have personal 
knowledge of that transaction. 
PRESIDING OFFICER BAIN: Can he do that? 


412 


MR. MELNICOFF: Mr. Examiner, insofar as personal knowledge 
is concerned, the answer is candidly no. 

MR. MILLER: Let the witness testify. 

MR. MELNICOFF: Iam answering the objection. The answer is 
candidly no, he wasn't there when this particular transaction occurred. 
However, in view of his general knowledge of how these transactions 
as well as the others were performed, I offer his testimony on that basis. 

PRESIDING OFFICER BAIN: Would you go back to the question 
again and read it to me, please? 

(Question read. ) 

PRESIDING OFFICER BAIN: How could he testify on that? 

MR. MELNICOFF: Well, Mr. Examiner, I will submit this in 
the form of a statement realizing, of course, that this witness has ap- 
peared to testify from personal knowledge that-- 

PRESIDING OFFICER BAIN: Go ahead and let him testify. 

BY MR. MELNICOFF: 

Q. Do you know the circumstances under which this invoice was 
prepared? A. Yes. 

Q. Will you explain the procedure followed? A. The procedure 
is the same as I have explained before. The information comes from the 
various points where the livestock involved in that shipment. It goes to 
Chapin, Chapin makes therefrom an invoice. 

Q. At the time that this invoice was prepared in Chapin, where 
the scale tickets representing the actual weighing of the hogs to be in- 


voiced thereon, were those scale tickets in Chapin physically? A. No. 


Q. Did they ever come to Chapin? A. That I cannot answer. 

Q. Inthe procedure that you have established and required to be 
followed, would they have come to Chapin? A. They are coming to 
Chapin, yes. 

Q. But they) however, were not there at the time this invoice 
No. 7 was prepared, is that right? A. That is right. 

Q. Chronologically, if they arrived they arrived sometime after 
this invoice was prepared? A. Yes. 
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Q. When was the invoice prepared? A. The invoice was pre- 
pared at the time of making that invoice. 
Q. Yes, I mean compared to the shipment date, when was the in- 

voice prepared? A. September 7. 
Q. Well, is it fair to say, then, that the invoice is prepared either 


contemporaneous with or shortly after the physical movem ent of the hogs 


to the packer indicated? A. Well, it's got to get to the packer as soon 
after he receives the shipment as possible. 

Q. Do you know whether or not this particular packer had any 
particular requirement with regard to scale tickets? A. He just re- 
quired that scale ticket to cover the invoice. 

Q. Was this a usual requirement by packers ? A. No. 

Q. Do you know of any other packer dealing in the Midwest who 
has a similar requirement? A. I think there are one or two. 

Q. Are they the majority or minority? A. Minority. 

Q. They are in the minority? A. As to number, yes. 

Q. So you have described the photostatic reproductions on Com- 
plainant’s Exhibit No. 8 as being summary tickets, is that right? 
A. Summary scale tickets. 

Q. Now, in the light of what you have testified thus far, would 
you explain and expand what you mean by summary scale tickets? 
A. A summation of the scale tickets represent in this invoice as to the 
origin of the shipments is made in the Chapin office. It becomes a 
basis for making the invoice. Now, because, as I understood this, the 
packer wanted this scale ticket immediately these tickets were made to 
go along with the invoice. 

Q. These tickets, you mean those reflected on Complainant's 
Exhibit No. 8? A. That is right. 

Q. And by summary, you mean, then, that there was in existence 
prior to the scale tickets reflected on Exhibit No. 8, an actual scale 
ticket for each poundage of hogs represented on Complainan 's Exhibit 
No. 7? A. Yes. 

Q. The reason and purpose for preparing the scale tickets re- 
flected on Complainant's Exhibit No. 8 you have stated, have you not? 
A. Yes. 
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Q. And will you state it again, please, in this context? A. Be- 
cause the packer wanted the scale ticket itself with his shipment or the 
invoice. 

Q. Is it fair to say, then, that these scale tickets here were 
nothing more or less than memoranda of the transaction? A. It was a 
summary of the scale tickets making up the transaction. 

Q. It was a summary of the actual scale tickets? A. That is 
right. 

Q. And those’scale tickets did you say in point of time arrived 
sometime subsequent to the shipment of the hogs reflected on Complain- 
ant's Exhibit No. 7? A. They are supposed to be sent to Chapin and 
would arrive as you say-- 

Q. Too late for the purposes of this packer. A. It would take a 
week to get those original scale tickets. 

Q. Why do you say it would take a week to get those scale tickets? 
A. Iknow from experience. 

Q. Where do'they come from? A. Every market point from 
which the shipment is created. 

Q. Referring to Complainant's Exhibit No. 2, as we were this 
morning, that exhibit shows, does it not, that many shipments are made 
up from as many as eleven country points, is that right? A. Yes. 

Q. Then would it be necessary for each of these country points to 
send ina scale ticket for that part of the shipment which came from 


that country point?) A. Yes, they would have to send in a report. 


Q. So that is what you mean by saying it would take up to two 
weeks? A. Take a week. 

Q@. Whatever the time you said, that is what you mean, it would 
take all the time to come from these country points? A. They would 
have to be assembled and then sent to the packer. 

Q. So your answer to my question was yes, is that right? A. That 
"ig right. 

Q. Now, the same thing is true, I take it, with respect to the 
other exhibits which cover the other allegations in Paragraph 6 on Pages 
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607 


415 


5 and 6 of the Order of Inquiry, is that right? A. Yes. 
Q. Mr. Gilby, let me refer you to Complainant's Exhibit No. 1, 
if I may, to the date of August 29, 1956. Do you see that?) A. Yes. 
Q. There is reflected there, is there not, a shipment to Hunter 
for points and Peoria, is that right? A. It says Peoria. 
Q. And the number of hogs, 747. A. Seven hundred forty- 


seven, yes. 
Q. Now, is that the same transaction that appears on Page 6 of 

the Order of Inquiry? A. Yes, 747, yes. 
Q. From how many points does Complainant's Exhibit No. 1 show 

that hogs originated on that transaction of August 29, 1956? A. Four 


points. 
Q. And from any other sources? A. And from Peoria. 
Q. That is a posted market, is that correct? A. That is right. 
* * * *x 
Q. Mr. Gilby, do you know whether or not Midwest Order Buyers 
regularly feeds the hogs that they buy? A. Yes, I do. 
Q. Do you have with you the records of the amount |spent on that 
feeding? A. Yes, Ido. 
Q. Would you produce them, please? 
MR. MELNICOFF: Mr. Examiner, may this be marked for 
identification? 
PRESIDING OFFICER BAIN: It may be marked Respondents’ 
Exhibit 13. 


(Thereupon the document above 
referred to was|marked for 
identification as Respondents’ 
Exhibit No. 13.) 


BY MR. MELNICOFF: 
Q. Inow hand you Respondents' Exhibit No. 13 for identification, 
Mr. Gilby, and ask you if you can tell us what that is, please. 
* * * * 
A. This is the total cost of feed, Midwest Order Buyers, the 
year '54, '55, ‘56. and 157, the total amounts for each year. 
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BY MR. MELNICOFF: 

Q. Who compiled that exhibit? A. It was compiled by one of 
my men. 

Q. One of your associates, is that right? A. No, not one of 
my associates, one of my employees who was down there regularly 
making the audit. 

Q. By that employee of your organization? A. Yes. 

Q. And you know from where that was taken? A. From the 
records shown in the expenditures. 

Q. From whose books and records? A. Midwest Order Buyers. 

MR. MELNICOFF: Mr. Examiner, I now offer in evidence 
Respondents’ Exhibit No. 13. 
* * * 
[ CROSS EXAMINATION] 
BY MR. MILLER: 

Q. You say this was taken from the records of Midwest Order 
Buyers, Mr. Gilby? A. Yes, sir. 

Q. What records? A. The records showing the attached expendi- 
tures and for the general ledger. 

Q. Did you personally take the information from those records? 
A. I did not but the employee of my organization did. 

Q. How many hogs were purchased and sold by Midwest Order 
Buyers in 1956, Mr. Gilby? A. In 1956? 

Q. Yes. A. I would have to look for it. In 1956, 479,135. 

Q. Was any of this what you are talking about, Mr. Gilby, used 
at the Midwest Order Buyers feed lot? A. Feed lot? 

Q. Doesn't Midwest Order Buyers conduct a feed lot? A. They do 
but it is not at that point. 

Q. Where is'the feed lot located? A. There is one or two of 
them. 

Q. Where are they located? A. One at Jacksonville and the other 
one is--I would have to refer to--where is the second one. We have a 
feed lot which takes into account, that is a little town of Fisby. 
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Q. Hogs are purchased at some hog purchasing company and 
taken to these feed lots for feeding? A. Yes, that might be. 
609 * * * * 
PRESIDING OFFICER BAIN: Are there any objections? 
MR. MILLER: No, sir. 


PRESIDING OFFICER BAIN: Exhibit 13 is admitted. 
* * * * 


[ DIRECT EXAMINATION (Resumed) ] 
BY MR. MELNICOFF: 

Q. Mr. Gilby, you were asked a question with regard to feed 
hogs. Do you know where the feed that was purchased as represented 
on your Exhibit 13, where that feed was used in the Midwest Order 
Buyers’ organization? A. Anywhere where it was a matter of use in 


any one of the country points. 
Q. That is, feed is used at all of the country points, is that 
right? A. Yes. 
Q. And this is the combined total of expenses for the feed? A. 
That's right. 
610 Q. At all the country points? A. That's right. 
MR. MELNICOFF: Mr. Examiner, may these exhibits be marked 
in their sequence? 
PRESIDING OFFICER BAIN: Exhibits 14, 15 and 16 for identifica- 


tion. 


(Thereupon the documents above 
referred to were marked for 
identification as|Respondents' 
Exhibits Nos. 14, 15 and 16.) 


BY MR. MELNICOFF: 
Q. Mr. Gilby, I herewith hand you what has been marked for 
identification as Respondents' Exhibit No. 14. Will you tell us, please, 
if you can, what thatis? A. Yes. 
Q. Will you please tell us what it is? A. That is a statement by 
month of the purchases, that is the total purchases of the Midwest Order 
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Buyers and a statement by months of the sales showing the head and 


amount, that is, amount of pounds. 

Q. And what do the totals, by that I mean, there are three figures 
at the very bottom, would you explain those, please? A. The figures at 
the bottom show the total of the head purchased, the amount of weight 
purchased, the head sold and the weight sold. The next line? 

Q. Yes, immediately below that there are three figures. A. The 

head purchased is divided into the weight purchased and the re- 
sult being 230. 65 pounds per hog. On the other side, it is the sale 
divided into the weight, two hundred thirty-two eighty-five per hog, the 
difference is two eighteen per hog. 

Q. What does that two eighteen per hog represent? A. The 
weight--it represents that the weight sold per hog is greater per hog 
than the weight bought. 

Q. You mean that is the average gain, is that right? A. Yes. 

Q. For the period indicated? A. Yes, sir. 

Q. Now, I herewith hand you Respondents’ Exhibit No. 15. Do 
you know what that is? A. The same material for the year 1956. 

Q. And I herewith hand you Respondents’ Exhibit No. 16 and ask 
you if you know what that is. A. That is the same material for the year 
"ST. 

Q. By whom were these three exhibits prepared? A. They were 
prepared from the records being a copy of the general ledger accounts. 

Q. And by whom were they prepared? A. Well, I think they were 
just prepared from the records by whoever the employee was delegated 
to do it, but they were checked by my men after they had been prepared. 

Q. Would that information be a part of the record that you regu- 
larly consult in performing your professional duties for Midwest Order 
Buyers? A. Yes. 

Q. And they have been subject to your test and scrutiny? A. That's 
correct. 

Q. And all three of these exhibits individually and together are 


true and correct? A. Yes, sir. 
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MR. MELNICOFF: I now offer them in evidence. [I have sub- 
mitted them to counsel for the complainant. 


* * * * 


PRESIDING OFFICER BAIN: Nos. 14, 15 and 16 ate admitted. 
* * * * 
BY MR. MELNICOFF: 
Q. Now, Mr. Gilby, let me direct your attention to paragraph 11 
of the complaint. You have with you certain information |concerning 
that paragraph? A. Yes. 
* * *x x 
Q. Will you tell us what do you know about the events and cir- 
cumstance under which these scale tickets, those that are listed in the 
Order of Inquiry, paragraph 11, subparagraph A which are re- 
flected on exhibits beginning with No. 43? A. Are you only talking 
about A and B? 
* * * * 
Q. Will you answer the question? A. Yes. My knowledge, special 
interest and investigation to get the truth out of it. 
Q. What is the truth on this exhibit? A. The truth is that my 
order of the stockyard's employee responsible--they were instructed to 
change the number of hogs on that second item to the figure that is now 
shown, 138. We have a record against the transaction in the book that 
records it of who called up and gave those instructions. | I didn't carry a 
copy of the initials, and the same is true, if you want to-- 
Q. Continue. A. (Continuing) --of the other four of the other 
three items. 
MR. MILLER: May I ask that those three items be identified, 
please? 
MR. MELNICOFF: The three items which appear] in the Order 
of Inquiry under paragraph 11, subparagraph A. 
BY MR. MELNICOFF: 
Q. Will you continue, please? A. That is the story. 
Q. Well, Mr. Gilby, all that is involved here is that the number 
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of heads that were weighed as reflected, for example, by scale ticket 
No. 515886H was erroneously counted, is that all that is involved? 
A. That is the story. 
Q. This is not the case, is it, of any hogs being taken off or 
added on? A. No, it is a case of the scale ticket showing the weight 
of the hogs that are now represented after the change. 


Q. So that, in fact, how many hogs were on the scale at the time 


that this scale ticket was weighed according as disclosed-- 
A. (Interrupting) You are talking about the first scale, ticket? 

Q. - The first one, yes. A. Yes, 138. 

Q. And it was 138 hogs which gave the weight as reflected to the 
left here, is that right? A. Yes. 

Q@. And by some error that was someone said that was written 
down there as being 144 head, is that right? A. No, it was 144 head 
and they were reduced to 138. 

Q. That was a mistake in count? A. The count was in there as 
to six hogs. 

Q. Would the same thing be true with regard to the ticket No. 
853819? A. That's correct. 

@. And the same thing with regard to scale ticket No. 856389 ? 

A. That's correct. 

Q. And what about scale ticket No. 450838? A. That's correct. 

Now, may I see those tickets, the first one was the--that is the 138. 
* * * * 

A. The note is made right on the scale ticket here. It is the yard 
count represented in the 138 and the next scale ticket, the 154 is the 
change from 155. It can be seen there. No change in the printed weight. 
The next scale ticket, the item is just crossed right out and the proper 
number is shown on the scale ticket. In this instance there is one more 
and in the last similar occurence which took place it was called by tele- 
phone to add one hog by the stockyard's employee and written on the face 
of the ticket. 

Q. Is that the customary practice? A. It has been as to these, 
they have tried many ways to get the stockyard'’s employees to report it 
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or not only that but to change their copy of the ticket. We can't govern 
the stockyards in their copies so we claim we are right by instructions 
of their employees when the employee neglectsto change the stockyard 


copy of the scale ticket. 


Q. Let's refer to paragraph 11-B of the -- 
MR. MILLER (interrupting): Is that exhibit offered into evidence. 
MR. MELNICOFF: Not, it was not. 
BY MR. MELNICOFF: 
Q. Do you have with you there a scale ticket No. 330605 ? 
A. No, 330605. 
Q. Now, can you explain the circumstances under] which the 
events therein reflected took place? 
PRESIDING OFFICER BAIN: Pardon me, is that exhibit in evi- 
dence as one of government's exhibits? 
MR. MELNICOFF: I have been trying to find them here, justa 
moment. Yes, itis, Mr. Examiner, it is No. 51. 
PRESIDING OFFICER BAIN: Thank you. 
* * * * 
A. When these head of stock were sent down for loading it was 
found that there were three such that could not be passed by the B. A.I. 
Bureau of Animal Industry. I don't know whether he put a white strip or 
a yellow strip to identify those three hogs. They had to|be removed from 
the shipment. If you want me to-- 
Q. (Interrupting) Please elaborate on it. A. All right. Insofar 
as this one is concerned, there are several others. Now, the disposal 
of these that are taken out of the lot, usually they are sold to another order 


buyer or dealer or commission man on the St. Louis market and, of 
course, he disposes of them as he can, bargained for and weighed to him 


at a price the same as any other transaction. 
Q. But they were removed at the direction of the| Bureau of Animal 
Industry, is that correct? A. That's correct. 
Q. Because they were unfit for human consumption for some 

reason or another? A. They would have to state the reason. May I 
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call to your attention that there are three other such, making four al- 
together of these items shown on this page. 

Q. What are those other three items? A. You have got the first 
one that you talked about? 

Q. Yes. A.| Then when we come down to January 19, 1955, scale 
ticket 761302 represents another transaction of the start on July 13, 
1955, scale ticket 880822, fifteen weighed off. I do know that that hada 
yellow stripe around it. Andon October 14, '55, there were five 
weighed off and that had a yellow stripe around it. All of these were re- 
sold to Knapp & Company or Knapp, whatever the name of the concern is. 

Q. What is the nature of the business? A. It is called order 
buyer or dealer. I know that he disposes of them, probably in the State 
of Illinois where they can be questioned going over the border. They 
are good enough to leat and good enough to use but in interstate, why, 
that is a different question. 

Q. Now, let\me refer you to the item shown on page 10 of the 


Order of Inquiry, June 8, 1954, scale ticket No. 405772. Will you ex- 


plain that transaction for us, please? 
* * * * 


Q. Will you continue, Mr. Gilby? We are on the item of June 8, 
1954. That is Complainant's Exhibit No. 53. A. Yes. 

Q. What areithe circumstances of that transaction? A. I have 
here scale tickets and the invoice relative to these--relative to the-- 
as a matter of fact, here is the thing that takes place. 

PRESIDING OFFICER BAIN: What is the charge with relation to 
this particular exhibit? Isn't the charge simply that something was 
put onto the scale ticket which was not there, isn't that the charge? 

MR. MILLER: Well, that is in essence the charge, Mr. Examiner, 
that entries which were in addition to entries appearing on the original 
scale ticket were placed there by respondents and that such entries 
were false and misleading for various reasons. 

PRESIDING OFFICER BAIN: Well, go ahead. I don't get the 
materiality of what: might have happened. If the facts are that something 
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was added onthere. A. (Continuing) The ticket is here|showing the 
first entry on it as weight, 127,945, 121 hogs. It comes to H. L. 

Sparks & Company. H. L. Sparks & Company wishes to divide these 121 
hogs into price strata and so a memorandum is put on here by H. L. 
Sparks & Company of his scale ticket showing that 25 of them are charged 
out at twenty-five and a half cents and the remainder making 121 are 
charged out at twenty-six cents. It is just a memorandum splitting the 
127,945 pounds of the 121 hogs into two categories. for the purposes 


of showing how much was relative to this price and how much was 


relative to the second price. Same weight to the same party, same hogs 
to the same party, the invoice showing so many at such a price and so 
many at another price. 
BY MR. MELNICOFF: 

Q. Mr. Gilby, isn’t it true that there were, in fact, no hogs 
taken off of this scale ticket? A. That's correct. 

Q. The total poundage remained the same? A. That's right. 

Q. It was just a division made on the scale ticket to reflect the 
difference in price? A. That's correct. 

Q. Now, does that apply to any other transactions alleged in para- 
graph 11? A. I will have to examine it. 

Q. Suppose we continue, then, with the item of September 1, 1954. 
That is scale ticket 569248. A. That should be 9/7/54, shouldn't it? 

MR. MELNICOFF: Mr. Examiner, was that one that was amended 
to be 9/7/54 '57, is that correct? 

MR. MILLER: I believe so, yes, sir. 

MR. MELNICOFF: I believe you are right. 

BY MR. MELNICOFF: 

Q. Yes, you are correct, Mr. Gilby, that date is September 7, 
1954. This is Complainant's Exhibit No. 55. A. Here is a scale 
ticket representing 93 hogs, printed weight 216, 030--160, 030, it is 
hard to read the printed characters--in which there are 30 deduced and 
63 remaining making the 93 at 20 cents. That again, so far as the 
weigh-off is concerned the 110 are at 20 cents. These,| in order to get 
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the weight of that that was weighed off was sent upstairs to be scaled. 

As I understand it, it was done by the scaling. We did get a weight 
which is shown on this scale ticket. 

* * * * 

Q. Will you go, Mr. Gilby, to the date of July 9, 1954, scale 
ticket No. 512432? A. You want me to go ahead? 

Q. Yes, would you, please? A. Ihave a scale ticket and I have an 


invoice scale ticket being 512432 showing the number of hogs as 20. 


There is added, but no change made in the scale weight but there is 
added to the 20 one hog--by the way, it is a Sloe 250 pounds and this 

represents a hog that was carried over on what we call the daily 
sheet and was added there. This addition was added to the 150 pounds 
on the scale ticket. 

PRESIDING OFFICER BAIN: On the actual scale ticket? 

THE WITNESS: This is our copy of the actual scale ticket. 

PRESIDING OFFICER BAIN: Your copy of the scale ticket looks 
different on Exhibit 61 from the original scale ticket, that is the reason 
I questioned it. That is your copy of the scale ticket? | 

THE WITNESS: Yes, and that is what was charged out to the 
packer. 

BY MR. MELNICOFF: 

Q. Turn your attention to November 2, 1954, scale ticket 558165. 
That appears to be Exhibit No. 63-A of the complainant. Will you please 
explain that transaction? A. This is the scale ticket No. 568615? 

Q. Yes. A. Allright, 688515-- 

Q. (Interrupting) No. 588615. A. That's correct, 588615. We 
have here two items that were weighed on the scale, 1,530 and the other 
6,530 and one 390. It is claimed that there is one for 500. It happens 
to be a boar, Sloe. 

PRESIDING OFFICER BAIN: Does that show on there? 

THE WITNESS: On my copy of the scale ticket for which there is 
no scale ticket but I have found the scale ticket. 

MR. MELNICOFF: May this be marked for identification, Mr. 
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Examiner, as Respondents' Exhibit No. 18? I believe we have 17 which 
was not admitted. 

PRESIDING OFFICER BAIN: It may be marked for identification 
as Respondents' Exhibit No. 18. 


(Thereupon the document above 
referred to was marked for 
identification as Respondents’ 
Exhibit No. 18.) 


THE WITNESS: This is the scale ticket I found to cover the 500. 
PRESIDING OFFICER BAIN: I would like to see more about that 
other one. 
MR. MELNICOFF: Which other one? 
PRESIDING OFFICER BAIN: The one that is right under the one 
I just marked because it is different from the copy of the one which is in 
evidence on Exhibit 63. 
BY MR. MELNICOFF: 
Q. What is Respondents' Exhibit No. 18, Mr. Gilby? A. The 
invoice represents-- 
Q (Interrupting) No, the scale ticket, Iam talking about. A. The 
scale ticket, all right. The first scale ticket is the second here which 
shows-- 
Q. (Interrupting) What is the first scale ticket, what is its 
number, please? A. No. 588615. 
Q. And you are talking about that, please? A. Yes. 
Q. That is not Respondents’ Exhibit No. 18? A. It\is a part of it. 
Q. All right, go ahead. A. This Exhibit 18 should be put on this 
ticket, this is part of it. It shows six hogs printed weight 535. It shows 
one hog, printed weight 390. It shows one hog, 500, that isn't printed 
on this ticket but it is printed on the ticket which was found here of which 
this is just a copy. 
MR. MILLER: Is he identifying Exhibit 18? 
MR. MELNICOFF: Yes. He is giving the wholesale transaction 
which is your Exhibit 63. He is explaining the whole transaction for 
Respondents' Exhibit 18 which is ticket No. 553246. 
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MR. MILLER: This merely points up the conclusion that results. 
This Respondents’ Exhibit 18 is scale ticket No. 553246. Mr. Gilby has 
been testifying with respect to scale ticket No. -- 

THE WITNESS (interrupting): This was the ticket they said was 
missed covering this one, 500, you are referring to that? 

MR. MELNICOFF: Let me see if I can clear this up. 

BY MR. MELNICOFF: 

Q. Respondents' Exhibit No. 18 for identification which is scale 
ticket--strike that, please. 

Scale ticket No. 588615H which is already in evidence as Com- 
plainant's Exhibit 63, what does your copy of that show, the one that you 
have with you, Mr. Gilby? A. That shows, and I repeated it before 
twice, six hogs were printed, weight 530, one hog with a printed weight 
of 390 and one hog with pencil weight of 500, they claimed there was no 
such scale ticket. 

PRESIDING OFFICER BAIN: That is not all that shows. 

THE WITNESS: I beg your pardon. Then I will say that the six 
are priced on here as memorandum at 13. 

PRESIDING OFHCER BAIN: That is on Exhibit 63-B, scale ticket 
588615 ? 

THE WITNESS: I would have to see. 

PRESIDING OFFICER BAIN: Scale ticket 6881 55. 

THE WITNESS: No. 588615 shows the six at 530 as does the B 
put they don't show in printing because they just copied it and also it 
shows one hog. 

PRESIDING OFFICER BAIN: I have it right before me here and 
we don't need to go into what it shows now. 

THE WITNESS: In order to explain it-- 

PRESIDING OFFICER BAIN (interrupting): I notice that there 


is something on Respondents’ copy of scale ticket 588615 which is not on 
Complainant's Exhibit 63-B. 

THE WITNESS: That's correct. 

PRESIDING OFFICER BAIN: Has something been put on there since? 
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THE WITNESS: No, nothing has been put on there.) The scale 
ticket-- 

PRESIDING OFFICER BAIN (interrupting): Just a minute. The 
words written in pencil which do not show to be a carbon |copy which are 
now on the respondents’ copy of scale ticket 588615, those words are 
not on Exhibit 63-B. 

THE WITNESS: This "boar Sloe"' is my own writing, sir, on H. L. 
Sparks & Company's retained copy. 

PRESIDING OFFICER BAIN: In your testimony it indicated to me 
that this 63-B was a Sloe hog. 

THE WITNESS: That's right. 

PRESIDING OFFICER BAIN: I couldn't see it on there, that is the 
reason I was surprised at your answer. 

THE WITNESS: However, that isn't the point. There is also in- 
cluded on the bottom copy here an additional one hog at 500. 

PRESIDING OFFICER BAIN: That shows on Exhibit 63. 

THE WITNESS: It is written, you see, on the scale ticket of H. L. 
Sparks & Company. You don't find it on the stockyard's| ticket. 

PRESIDING OFFICER BAIN: That is it, and that is what the com- 
plaint is about. 

THE WITNESS: You can't charge that out because you haven't got 
a scale ticket for it. I am prepared to give you a scale ticket, 500 


pounds. 


BY MR. MELNICOFF: 
Q. That is Respondents’ Exhibit No. 18, scale ticket 553246, is 


that right? A. Yes. 

Q. Mr. Gilby, there is in writing here, as the Examiner has 
pointed out to you boar Sloe on 588615? A. Yes. 

Q. Is that in your handwriting? A. Those two words are. 

Q. What was the purpose of putting them on there? A. Ihad to 
identify as to price, as to weight, too. I mean I was looking for a scale 
ticket. 

Q. That is your notation? A. That's correct. 
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Q. In order to prepare your testifying in this proceeding, is that 
right? A. Well, I was looking at it before and I was called on to testify. 
Q. It is merely memorandum, it is not intended in any way to 

change the scale ticket? A. That's right. 
MR. MELNICOFF: I offer in evidence Respondents’ Exhibit 18. 


* * * * 


BY MR. MILLER: 
Q. Now, Mr. Gilby, Respondents' Exhibit 18 is a copy of a scale 
ticket showing one hog, weight at 500 pounds? A. Yes. 
Q. And it is your testimony that that one hog weighing 500 pounds 
is the same hog that appears by written notation on Complainant's 63-B, 


is that correct? A. That's correct. 

Q. And how do you know that? A. Ihave dug for scale tickets 
and that was the scale ticket I found that covered the item. 

Q. You mean your only basis for the conclusion-- A. I wasn't 
the only one hunting for that scale ticket. 

Q. Let me ask the question, please, Mr. Gilby. Your only bases 

for the conclusion that it is the same hog is that you found a scale 
ticket of one hog weighing 500 pounds? A. No. 

Q. What? A. The scale ticket was found in the files of H. J. 
Sparks & Company and it was brought to me representing the missing 
scale ticket for that one hog at 500 pounds. I don't recall whether it is 
a different scale number than the other one. This, you see, shows scale 
No. 18 and this--it is pretty hard to--that looks like 18, pardon me, 
this is 16. So when I found that it was a different scale I found also that 
they claimed that that was weighed separately and was covered by this 
ticket. 

Q. Now, the only knowledge you have that it is the same hog is 
that it was so represented, isn't that right? A. That hog is not covered 
anywhere else on the charges. 

Q. What is the date of the scale ticket of that one hog at 500 pounds? 
A. It is hard to read the date on the 500 pounds. 

Q. Isn't the date 10/28? A. I wouldn't identify it as 10/28. 
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Q. You wouldn't identify the date appearing on this scale ticket as 
28? A. Isaid 10/28. 

Q. What is this figure that is in blue carbon that Ijam pointing to 

right now, isn't that a 28? A. Ican't identify it as such. 

Q. There is an eight in there, isn't there? A. I can't identify the 
eight, if you can call that 28, O. K. 

Q. Ithink it is quite apparent that that is a 28. But the document 
is in the record and it speaks for itself and the Examiner| may examine it. 

MR. MELNICOFF: Mr. Examiner, since there seems to be some 
doubt hinging upon that suppose I withdraw that for the moment and as~ 
certain more clearly what the date of that is and I withdraw it at this 
moment and will reoffer it together with substantiating evidence as to 
the date. 

PRESIDING OFFICER BAIN: If that is Scale No. 18, that figure is 
a 28. The number up on the top is not 89. 

THE WITNESS: It could be that date--what is the date on the in- 
voice? 

MR. MELNICOFF: November 2nd. 

THE WITNESS: What is the second date? 

MR. MELNICOFF: Now, can you help me there, Mr. Examiner? 


I see a two there, I don't see any other month date indicated on this 


copy here. Do you see? 
PRESIDING OFFICER BAIN: On which copy on which ticket? 
MR. MELNICOFF: The one that is attached on the one that I have 
in my hand now. 
PRESIDING OFFICER BAIN: You mean a copy of the invoice? 
MR. MELNICOFF: Scale ticket. 
PRESIDING OFFICER BAIN: No. 588615? 
MR. MELNICOFF: Yes. 
PRESIDING OFFICER BAIN: That is 10/2, scale 16. 
MR. MILLER: I can clear that up by refreshing your recollection 
with respect to Mr. McCoy's testimony. You will recall that Mr. McCoy 
in testifying explained the 10/2 date on that scale ticket, he stated that 
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the records of the stockyard company showed that a series, the serial numbers 
of a particular number scale ticket were inadvertantly marked by the 
weighmaster as 10/2 whereas it should have been 11/2. Scale ticket 
588615 was actually issued on 11/2. 

MR. MELNICOFF: That number wasn't clear and I remember Mr. 
McCoy testifying something about that. As Mr. Miller has recalled since 
it was his witness, would you prefer that I withdraw the exhibit at this 
time in order that the date may be cleared up? 

PRESIDING OFFICER BAIN: If you wish, yes, sir. 

MR. MELNICOFF: Perhaps that would be better and I will offer 
it after I can clear that up. 

PRESIDING OFFICER BAIN: All right, sir. 

MR. MELNICOFF: I will withdraw the 18 at the moment. 

*x 5 * * 
CROSS -EXAMINATION 
BY MR. MILLER: 
Q. Mr. Gilby, starting with the first part of your testimony yes- 


terday, I understand your firm does the general accounting and book- 


keeping work for the various Sparks partnerships, is that correct? 

A. No, we don't do the bookkeeping work. 

Q. You do the accounting and auditing? A. Auditing. 

Q. And what does that include, making out the income tax returns 
for the partnerships? A. That is not part of the auditing. But that is 
a service we render, too. 

Q@. And you make out the annual reports? A, All of them, yes. 

Q. They are submitted on a carbon copy? A. Yes. 

Q. And in making out these various returns and reports and do- 
ing your general auditing work, you work from records furnished you 
by the H. L. Sparks partnerships? A. Yes. 

Q. As a matter of fact, neither you nor your firm has anything 
to do with the day-to-day operations of the H. L. Sparks Company? 

A. No. 
Q. You don't make out bills and invoices? A. No. 
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Q. And you don't have anything to do with the buying or selling of 
hogs? A. No. 
Q. And you don't have anything to do with the weighing of hogs? 

A. No. 

te * * * 

Q. Now, H. L. Sparks & Company of Springfield, Illinois, at all 
times mentioned in the complaint, that was a partnership |composed of 
Harry H. Sparks and Rex Wanda Sparks? A. That's correct. 

Q. And H. L. Sparks & Company of Peoria, Illinois at all times 
mentioned in the complaint was a partnership composed of Harry H. 
Sparks and Rex Wanda Sparks, is that not correct? A. Of Peoria, yes. 

Q. And the partnership H. L. Sparks & Company of Bushnell at 
all times mentioned in the complaint was a partnership composed of 
Harry H. Sparks and Rex Wanda Sparks, is that not correct? A. When 
you mentioned in the complaint, yes, but prior to that it was not. 

* * * * 

Q. Well, my question was, Mr. Gilby, at all times mentioned in 
the complaint, and by that I mean the years 1956 and '57, during those 
years Harry H. Sparks and Rex Wanda Sparks were partners in Midwest 
Order Buyers? A. A continuing partnership, yes. 

Q. They were the only partners in Midwest Order Buyers in those 
years? A. That's right. 

Q- And the principal office of Midwest Order Buyers is at Chapin, 
Illinois? A. Yes. 

Q. Who is the general manager? A. I don't know of anybody 


designated in the employment list as general manager. I presume Mr. 


George Ischer was the general manager. 
Q. Mr. Ischer, irrespective of what his particular title might be, 

is in general over-all charge of the operations, is that not correct? 

A. He has his certain duties. I think as he terms himself general 

manager he probably is. 
Q. Now, with respect to Mr. Harry A. Sparks as an individual, 

where is his principal office, Mr. Gilby? A. His principal office is in 
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the National Stockyards at St. Louis. His office so far as his connection 
with the Midwest and any other of these entities is also in St. Louis in 
the National Stockyards. 

@. And is that where Mr. Sparks receives orders for hogs from 
packers? A. A lot of the orders, yes. 

MR. MELNICOFF: I object to this, this is going beyond the scope 
of the witness’ redirect examination. He testified nothing with regard to 
this. 

PRESIDING OFFICER BAIN: Nothing with regard to what? 

MR. MELNICOFF: Taking of orders and giving of orders and the 
place of the office and so forth. 

PRESIDING OFFICER BAIN: I believe he did. He testified what 
happened to the hog when they were bought and when they got orders and 
all that. 

MR. MELNICOFF: With respect to Chapin, Illinois, Mr. Examiner, 
not with respect to East St. Louis. 

PRESIDING OFFICER BAIN: It was not with respect to Chapin, 
Illinois, it was with respect to country points and posted stockyards. I 
think it is in relation to the direct. It is admissible. 

BY MR. MILLER: 

Q. Practically all of the orders are received by him at the National 

Stockyards, is that not correct? A. I couldn't answer that yes or no. 


Q. Well, let's take an example. One of the customers of Harry 


Sparks during the period here in question was Swift & Company also 
located out in the National Stockyards. Swift & Company would put in 
their order with Harry Sparks and the National Stockyards, would they 
not? A. He would put in his order as wanting to buy country hogs or 
hogs wherever they were located. 

Q. He would put that order in to Harry Sparks, National Stock- 
yards? A. At National Stockyards. 

Q. And the same thing, as a matter of fact, would be true of Heil 
Packing Company? A. Yes. 

Q. Hunter Packing Company? A. But in the same way Iam 
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talking about. 
Q. And St. Louis Independent Packing Company? <A. In the 


same way. 
Q. Yes, sir. And-- A. (Interrupting) They would designate 


what hogs they wanted, country hogs-- 
Q. (Interrupting) Do you mean that when they gave) Harry Sparks 
an order they would designate whether or not they should be country hogs 
or stockyard hogs? A. In general they were designated, yes. 
Q. Is that right? A. Yes, that's right. 
Q. Let's take as an example, Mr. Gilby, this transaction about 
which you testified at great length, the first transaction, |paragraph 4 
of the Order of Inquiry as set forth in Respondents’ Exhibit No. 12 on 
page 5. Do you have that exhibit? Do you have that transaction before 
you, Mr. Gilby? A. No, unless you tell me the date I don't know. 
Q. Pardon me, December 1, 1955, as I mentioned, appearing on 
page 5 of this tabulation. 
MR. MELNICOFF: How is that headed, Mr. Miller, that page? 
PRESIDING OFFICER BAIN: The date is in the upper left-hand 
corner, Swift & Company and entity. 
MR. MELNICOFF: The 488 lot? 
PRESIDING OFFICER BAIN: That is the page I haye. 
THE WITNESS: That is the page I have, too. 
MR. MELNICOFF: Thank you. 
BY MR. MILLER: 
Q. My page is numbered 5 of this Respondents' Exhibit No. 12 
and this particular page of the exhibit purports to cover a shipment or 
654 sale of 488 hogs to Swift & Company. Now, using this transaction 
as an example, Mr. Gilby, I would like to direct a few questions toward 
the actual manner in which this purchase and sale transaction would be 
handled. A. Could I further identify as showing a total of 488 hogs in 
the left-hand corner? 
Q. Yes, sir. Now, I assume from your testimony before that 
Swift had placed this order with Harry Sparks at the National Stockyards, 
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is that correct? A: He may place it there or he may place it at some 
other place. He may place it there. 

Q. By he you mean who? A. Swift & Company. 

Q. You mean Swift at National Stockyards might place an order 
one day at Chapin and another day at Springfield and another day-- 

A. (Interrupting) I said he may. 

Q. You‘don't know? A. No, I would say I don't know how often. 

Q. Now, in filling this order for hogs from various country points 
and from Springfield the Springfield Stockyards were used, is that right? 
A. It so shows. 

Q. Incidentally, as long as we have this exhibit before us, Mr. 
Gilby, I believe you testified this morning that on all sales of hogs by 

Midwest Order Buyers these invoice weights are actually reweigh 
rates, is that correct? A. Yes, sir. 

Q. Now, I direct your attention-- A. (Interrupting) In the case 
of weights where you find the same shipment as they are the purchase, 
naturally, they would use the original scale tickets that the dealers are 
permitted to use. 

Q. But in all'cases the invoice rates are not reweigh weights ? 

A. It is the same as reweighing. 

Q, What? A. It becomes unnecessary to reweigh if that is the 
tickets agreed to use. You don't in the stockyards because the stock- 
yards didn’t get any money in revenue because they would use the original 
ticket. I am talking now about a dealer. They eventually introduced into 
the various stockyards--all of them don’t have it yet--a resale tariff 
which meant that the dealer, of course, could use the original tickets. 

Q. Well, now directing your attention to the first column of this 
exhibit headed "Reweigh Weight", I mean the first column of this exhibit 
which has this heading, there are two columns of the exhibit which are 
headed the same? A. The headings that I see here are "Head" and 
"Weight". Are those the two columns? 

Q. No, over at the middle of the column headed "Reweigh Weight". 
A. Yes. 
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Q. Are the weight figures in that column actually reweigh weights? 
A. These are the weights of the scale tickets that is rendered to 
Chapin as their reweigh weight. 

Q. Who reweighed the-hogs? A. They were reweighed at--I 
don't know if it is Springfield or at the other two stockyards. 

Q. Well, all of these hogs here came from Springfield, Mr. Gilby, 
do I understand from your testimony that the weights shown under the 
heading ""Reweigh Weight" are weights obtained by a reweighing of those 
hogs at Springfield? A. Again I repeat that purchase weight ticket they 
are allowed to use I think you will find in the case of Springfield, unless 
he splits his hogs. 

Q. Now, it is your testimony now that the weights shown in the 
column "Reweigh Weights" are the purchase weights of those hogs? 

A. Iam not testifying that. I am testifying it to be the same weight as 
was charged to Midwest. 

Q. Let's take these 48 hogs. That is the first item that appears 
with respect to hogs in Springfield? A. Yes. 

Q. There is a column headed with a heading "Head", 48 buy 
weight? A. Yes, 12,470. 

Q. Reweigh weights, 12,470? A. That's right. 

Q. Exactly what weighing does that represent? A. That is the 
weighing out of Springfield. 

Q. Weighing out of Springfield? A. Yes, sir, it was never changed 
when the packer was charged. He used the same purchase ticket. 

Q. Isn't it a fact that that 12,470 pounds is the weight at which 
H. L. Sparks & Company of Springfield purchased those hogs? A. Yes. 

Q. And then they were not weighed again, is that correct? 

A. That's right, and they were charged to the packer at that rate. 

Q. In other words, they were transferred to Midwest Order 
Buyers at the same weight at which H. L. Sparks & Company at Spring- 
field purchased them. Mr. Gilby, a reweigh indicates that the hogs were 
reweighed a second time. Were these 48 hogs weighed a second time? 

A. This purchase weight so far as Midwest Order Buyers is concerned 
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is the reweigh to Chapin from this posted market and that same 
ticket which I have explained is used as the base for the shipment to 
the packer. 

Q. The scale ticket that is issued? A. In other words, Midwest 
Order Buyers does not make any profit if that is on that shipment. 

Q. The scale ticket that is issued to H. L. Sparks & Company at 
Springfield is transferred then to Midwest Order Buyers? A. It is not 
transferred, it is sent to them as the charge to them. 

Q. It is sent to them as the charge to them. Isee. The Midwest 
Order Buyers purchase the hogs from H. L. Sparks & Company? A. Of 
Springfield. 

Q. And Midwest Order Buyers in turn sold those hogs to Swift & 
Company, National Stockyards? A. That's right, using the same 
weights and, of course, the same head as it was. 

Q. That is a dealer transaction on the part of the Midwest Order 
Buyers, is itnot? A. Correct. As I have explained they are permitted 
to use the purchase tickets if they so care to. 

Q. And if a dealer transaction on the part of Springfield Stock- 
yards, that would be on the part of Midwest Order Buyers? A. Say that 

again, please. 


Q. That is a dealer transaction as a posted stockyards by Midwest 


Order Buyers, is it not? 

MR. MELNICOFF: Wait a minute. 

A. Well, H. L. Sparks & Company is not registered as a dealer 
at the Springfield Stockyards but H. L. Sparks & Company of Springfield 
is the registered party. They may actasa dealer or order buyer, as 
you call them, but it is the market agency who buy. 

Q. The Midwest Order Buyers purchased these hogs? A. Yes, 
the same as the packer would, yes. 

Q. And in turn sold the hogs to a packer? A. Yes. 

* * * * 
BY MR. MILLER: 
Q. As a matter of fact, Mr. Gilby, a good portion of this 167 
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hogs in this transaction were never in the possession of Midwest Order 
Buyers, were they? A. That's right. 
* * * * * 
662 Q. Springfield is owned by Midwest Order Buyers? |A. No, I say 
stock purchased from Springfield when it goes to the packer is owned by 
Midwest Order Buyers. 
Q. I understood from your answer the usual procedure is to go 
directly from Springfield to the packer? A. Yes, if the load is big 
enough. 
Q. The hogs are never in the custody of any employee of Midwest 
Order Buyers? A. As owners they have to be because they bill it, 
regardless of where they are located. 


Q. How about the physical custody without reference to owner- 


ship? 

MR. MELNICOFF: I object to that, Mr. Examiner. We are 
getting into a further discussion of custody, it has now become physical 
custody. 

PRESIDING OFFICER BAIN: Same ruling, the objection is over- 
ruled. 

663 BY MR. MILLER: 

Q. What was your answer with respect to the physical custody ? 

A. There may be instances where the hogs will go to Chapin. 

Q. Isn't it usual when hogs are loaded out of Springfield and Peoria 
for the hogs to go direct to the packer? A. Not necessarily , if they don't 
have a load. 

Q. Unless a trucker picks up a load? A. That is what Iam talk- 
ing about. 

Q. And the trucker will pick up, say, some hogs at Springfield? 
A. That's correct, owned by Midwest Order Buyers. 

Q. And the trucker might then go to another buying point and pick 
up a few more hogs? A. Owned by Midwest Order Buyers. 

Q. How about the answer to my question? A. I have 
told you there are many instances when they 
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have physical possession when they are transferred from Springfield to 
join some other lot that is going to this packer or, I think there is one 


case there, I don't remember the date, where a trucker brought a load 


and unloaded it at Chapin and went back to get 20 more hogs. 

Q. You keep talking about the hogs being owned by Midwest Order 

Buyers. Do you mean by that that--let’s refer again to this shipment 

664 covered by Respondents’ Exhibit 12 on December 1, 1955, page 5 
of such exhibit, where 167 hogs from Springfield went to Swift & Company 
at National Stockyards. Now, is it your testimony that from the time 
those hogs left the Springfield Stockyards to the time they arrived at 
Swift & Company they were owned by Midwest Order Buyers? A. Oh, 
yes. 

Q. Where did titles pass? 

MR. MELNICOFF: I object to that. Now, we are asking this 
witness the question of when the titles passed. That might depend and 
it does depend upon the statute of the local jurisdiction. He is asking 
him a purely legal question, when does title pass. 

PRESIDING OFFICER BAIN: This witness is an expert on stockyards 
practice and that is one of the rules that we can almost take official 
notice of. The objection is no good. It is overruled. 

THE WITNESS: Shall I answer. 

MR. MILLER: Yes. 

MR. MELNICOFF: Yes, of course. 

A. The title is passed at the time it was sold to the Midwest Order 
Buyers. 

BY MR. MILLER: 
Q. At what time was it sold? A. It was sold at the posted yard. 
665 Q. And so the title at the posted yard is passed from H. L. 
Sparks Company of Springfield, Illinois, to Midwest Order Buyers? 
A. That's right. 

Q. And the hogs were shipped directly out of the Springfield Stock- 
yards by Midwest Order Buyers to Swift & Company? A. I would have 
to look up further as to these that you are talking about, there may be 
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some, aS I say, en route or taken from, say, physical possession for 
some reason or another. There is no reason why they shouldn't be. 
Perhaps they are loaded on another truck to continue their |journey. 

Q. In any event and irrespective of the route traveled it would be 
still shipped by Midwest Order Buyers to the route packer? A. That's 
right. 

Q. And this testimony, Mr. Gilby, with respect to this particular 
transaction occurring on December 1, 1955, would be true with respect 
to the other transactions in Respondents’ Exhibits 4 through 12 in which 
hogs from posted stockyards were delivered by Midwest Order Buyers 
toapacker? A. I would have to have that question again, 

Q. I mean the testimony you have given with respect to this par- 
ticular transaction would be true with respect to the other transactions 
about which you have testified today in which hogs come from a posted 


stockyards and went to a packer? A. Could I have information as to 


the others I testified to? 
Q. Iam referring particularly, Mr. Gilby, to the transactions 
covered by Respondents’ Exhibits 4 through 12 being the exhibits re- 
spondents' Exhibits 12 relates only to Swift? A. That's right. 
Q. Respondents’ 4 through 11 relate to other packers? A. Yes. 
Q. Iam asking you if your testimony with respect to the handling 
of hogs by Midwest Order Buyers in this transaction would be the same 
with respect to other transactions covered by Respondents' Exhibits 4 
through 12? A. Yes, as to posted markets. 
* * * * 
Q. Mr. Gilby, in transactions such as this December 1, 1955, 
transaction to whom was the payment remitted? A. To whoever made 
the shipment. 
Q. Asa matter of fact, isn't it true that in most cases such as 
this payment is made to H. L. Sparks & Company, National Stockyards? 
MR. MELNICOFF: I object to that question because it is phrased 
generally. If he wishes to inquire as to a particular payment for a par- 
ticular shipment that is made I suggest that question merely to illustrate 
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my objection, not to direct counsel how to ask his question, but merely 
to say generally how such payments are made is again assuming a 
statement of fact not in this record. I object to it. 

PRESIDING OFFICER BAIN: It simply asks a question. I don't 
believe the objection is good. It is overruled. Can you answer the 


question? 
MR. MELNICOFF: Can we have the question, please? 
(Question read. ) 
A. Payment is made to that address. It is deposited in a bank 


account of Midwest Order or whatever the shipper's name may be. 
BY MR. MILLER: 

Q. Is it not true, Mr. Gilby, that on numerous invoices issued 
by Midwest Order Buyers to various packers, customers of Midwest 
Order Buyers, that’ such invoices bear the notation remit payment to 
H. L. Sparks & Company, National Stockyards, Illinois? A. Using 
presumably the stamp for the purpose of identifying Midwest Order Buyers 
at the office of H. J. Sparks & Company where the bank account is kept. 

Q. Whois H. J. Sparks? A. All right, H. L. Sparks, my 

679 initials are "J". 

Q. Is it not true that that stamp says remit payment to H. L. 
Sparks & Company, National Stockyards, Illinois? A. Yes, it is meant 
to show the address to which it should be sent. 

Q. Italso shows the name of the company to whom it was sent? 
A. That is the address. 

@. What does the H. L. Sparks & Company mean? A. That is 
the office where the funds are sent and then deposited in the bank account 
under the name of ‘Midwest or whatever it is in that big bank in the 
stockyards. I advised Mr. Sparks that he shouldn't keep large sums of 
money in any of these country places including Bushnell. 


* * * * 


441 


BY MR. MILLER: 
Q. Mr. Gilby, yesterday you testified at some length |with respect 
to the country point operations of Midwest Order Buyers and one of the 
questions asked you by Mr. Melnicoff was what procedure is followed by 
Midwest Order Buyers when a shipment of hogs moves from a country 
point to a packer. Do you recall that line of testimony? A, I think I do. 
Q. I believe you said the first thing that happened was that it is 
decided where the hogs go, is that correct? A. Yes. 
Q. Who decides that? A. It is decided and the order is issued from 
Chapin. 
Q. Somebody from Chapin decides where the particular hogs from 
each buying station goes. A. Yes. 
Q. And who -- A. (Interrupting) I think the decision is made by Mr. 
Ischer if he is there and by somebody who substitutes for him if he is not. 
Q. Now, how does Mr. Ischer or his substitute know which order 
Midwest Order Buyers has that day? A. Because he has a record of the 
reports. They are sold after they get them. 
Q. How does Mr, Ischer know which packers have orders that day? 
A. He doesn't look for orders. He gets instructions when|they are bought 
by the packer. They are not order buyers. 
Q. I don't mean that if hogs are moved fromcountry buying points 
to packers, the packers first of all have had to place an order for those 
hogs? A. Or they call up and ask how many hogs they want or do they 
want hogs. 
Q. You mean the packer has made a request to purchase hogs, has 
he not? A. No. 
Q. You don't? A. We are dealers and we sell these hogs. 


Q. You don't ship the hogs to a packer without the packer having 


placed an order? A. We ask him for the order. 
Q. Who asks him for the order? A. I wouldn't answer that directly, 
Mr. Miller. That goes through the channel of operations. 
Q. Now, Mr. Gilby, let's start over again. You said that a decision 
is made as to where the hogs from the country points go? A. As a matter 
of sale. 
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Q. Yes, and Mr. Ischer is the one who decides where the hogs go? 
A. No, he is the one who gives the orders relative to the shipment as to 
where they go. 

Q. He gives orders as to where the hogs are to be shipped? A. 
That's right. 

Q. Now, how does Mr. Ischer know where the hogs are to be ship- 
ped? A. The data is assembled and Mr. Sparks looks over the -- what 
he has to sell and he picks out notifies Mr. Ischer where he should ship 
and bill the hogs that he has. 

Q. In other words, Mr. Ischer gives instructions wi th respect to 
shipment of hogs from country buying points pursuant to instructions 

which Mr. Ischer has received from Mr. Sparks? A. Pursuant to dis- 
cussion with Mr. Sparks, yes. 

Q. Now, before Mr. Ischer can give instructions with respect to 


where the hogs are to go he has to know how many hogs have been 
purchased at all the country buying points that day? A. Yes, and what 


hogs have been carried over. 

Q. And he also has to know the weights at which all those hogs 
have been purchased? A. Yes. 

Q. How does he obtain that information? A. By telephone usually. 

Q. Each of the country buying points telephones Mr. Ischer each 
day and tells him how many hogs they purchased and what the purchase 
weights were, is that correct? A. Yes. 

Q. And a record of that is maintained at Chapin so that Mr. Ischer 
can -- A. (Interrupting) That's correct. 

Q. (Continuing) -- ship the hogs out to the packers. 

Now, are scale tickets sent to Chapin, scale tickets from the coun- 
try buying points? A. What are you talking about, this period? 

Q. Yes. A. Scale tickets now? 

Q. Yes. A. Yes. 

Q. All of my questions, Mr. Gilby, relate to the period covered 

by the Order of Inquiry unless otherwise specified. A. I don't 
know that they were sent to Chapin in the period you speak of. 
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Q. Well, you examined all the books and records at 
don't examine the scale tickets. 
Q. You didn't examine any scale tickets ? A. No. 


Chapin? A.I 


Q. How many buying stations are operated by Midwest Order 


Buyers, Mr. Gilby? A. I would have to refer to my list. 


Q. You don't know without referring to your list? A} That's right. 


Q. You don't even know how many are operated? A.| Well, I know 


it from my list. 


Q. Without reference to a list you don't know how many buying 


stations are operated? A. They change in the number of stations they had. 


They open the station or they close the station. 


Q. You know -- during the period in question do you/ know how many 


stations they operated, approximatdy? A. Approximately 


twenty. 


seventeen or 


Q. Where are they located? A.I would have to look at the list. 
Q. Did you operate a buying station, Mr. Gilby, during the period 


in question at Quincy? A. Yes. 

Q. Who is in charge of the Quincy station? A. Ido 
name. 

Q. You don't know who is in charge of the station at 
No. 

Q. Have you ever been there? A. Yes. 


not know by 


Quincy? A. 


Q. You don't know who is in charge? A. That changes too. 


Q. Who is in charge of the Quincy station now? A. 
I would have to refer to the list. 
Q. Now, with reference to the list you have in front 


Gilby, will you tell us how many buying stations -- strike 


please. 


I don't know, 


of you, Mr. 
that question, 


Is that list which you have before you, does it relate to the present 
time or to the period in question? A. This would be the period in ques- 


tion. 


Q. With reference to that list will you tell us how many buying 
stations were operated by Midwest Order Buyers during the period in 
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question? A. Twenty including -- twenty-one including Chapin. 

Q. Now, yesterday you testified with respect to some scale 
tickets covering some transactions set forth in the Order of Inquiry. 

I hand you first of all, Mr. Gilby, Complainant's Exhibits 7 and 8 
and I believe you identified them yesterday and they have been received 
into evidence as an invoice to Heil Packing Company from Midwest Order 
Buyers covering the sale of 744 hogs to Swift & Company -- the Heil 
Packing Company, and Exhibit 8 was identified and received into evidence 
as the scale tickets covering those 744 hogs. I also hand you Respondents' 
Exhibit No. 10 and direct your attention to the second page thereof and 
ask you if the second page of Respondents’ Exhibit No. 10 covers that same 
transaction. A. That does. 

Q. Andi take it, Mr. Gilby, from your previous testimony that the 
second page of Respondents’ Exhibit No. 10 purports to show the place 
where the 744 hogs were purchased, is that correct? A. The buying points. 

Q. And it purports to show the purchase weights and sale weights 
of the hogs involved, is that correct ? A. Called here the buy weight and 
the reweight. 

Q. Yes. A. O.K. 

Q. Now, Mr. Gilby, I direct your attention to Complainant's Exhibit 
8-A which is the first scale ticket appearing on Complainant's Exhibit No. 
8. I direct your attention, Mr. Gilby, further to the first printed weight 

figure and the first head count shown on that scale ticket. You will 
notice that the first weight figure printed is 15,100 pounds and the head 
count for that weight figure is 66? A. Yes. 

Q. I will ask you to point out on Respondents’ Exhibit No. 10 where 


you find that weight figure and head count. A.I don't believe I will find 
that because that ig a detail of this 744 appearing on this side which is not 
detailed on here. 

Q. Well, is there any combination of weights on Respondent's Ex- 
hibit No. 8 which corresponds to the weight figures appearing upon Com- 
plainant's Exhibit 8-A? A. No. 

Q. In other words, the first weight figure and head count is an 
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entirely arbitrary and fictitious weight figure and head count? A. No, I 
don't agree to that. 

Q. Can you point to anything in your exhibit -- A. (Interrupting) 
No, I cannot. 

Q. There is nothing at all in Respondents’ Exhibit No. 10 which 
supports the weight figure of 15,100 and a head count of 66? A. Not 
that I can find here because I would have to find the weight down the 
other side. 

Q. And the same thing is true of all of the other weight figures and 
head counts shown on scale tickets and Complainant's Exhibit No. 8? 

A. That's right. 

Q. And what you have just testified with respect to Complainant's 
Exhibit No. 8 is also true, is it not, of -- 

PRESIDING OFFICER BAIN (interrupting): The ones without any 
signature on them are the copies, the originals have J.W.B. on them. 

BY MR. MILLER: 

Q. Your testimony with respect to the weight and head count 
figure as appearing on the scale tickets covered by Complainant's Ex- 
hibit No. 8 would also be true, Mr. Gilby, with respect to the scale tickets 
covered by Complainant's Exhibit No. 10? A. Without further examination, 
yes. 

Q. Would you like to examine them? A. There isn't the data here 
that I can examine this with. 

Q. You have complete data concerning that transaction, do you 
not, Mr. Gilby? A. On the sale side it is one sum on the invoice. That is 
the first one that is shown here, possibly it is the same on the other. 

Q. Now, the last sheet of Respondents’ Exhibit No. 5 covers that 
same transaction, does it not, Mr. Gilby? A. The one that you are now 
showing me? 

Q. It covers the same transaction as is covered by Complainant's 
Exhibits 9 and 10? A. Yes, and it wouldn't follow that, this would be the 
same order or with the same condensation. 


Q. Are there any weight figures at all in Respondents' Exhibit No. 5 
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which correspond to the weight and head count figures appearing upon the 
scale tickets covered by Complainant's Exhibit No. 10? A. I can't identify 
it as such. There happens to be a scale ticket for 26 which appears on 
here. I can't identify -- 

PRESIDING OFFICER BAIN (interrupting): On here, is that on re- 
spondents' exhibit or complainant's exhibit ? 

THE WITNESS: On this invoice. 

PRESIDING OFFICER BAIN: That is Complainant's Exhibit No. 9. 
When you are reading the transcript you would have been talking about 
respondents’ exhibit, that is the reason I wanted it to show. 

BY MR. MILLER: 

Q. Asa mattér of fact, isn't it true, Mr. Gilby, that the weight 
figures and the head count figures appearing on the scale tickets covered 
by Complainant's Exhibit No. 10 could not correspond in any way, shape 
or fashion with any of the weight figures and head count figures appearing 
in Respondents’ Exhibit No. 5? A. They do in totals but these scale tickets 
are footed, they will come to the same total weight and total head count. 

Q. In other words, Mr. Gilby, the scale tickets about which you 
have just been testifying covered by Complainant's Exhibit No. 10 were 
all printed in Chapin, Illinois, were they not? A. Yes. 

Q. And there were no hogs on the scale platform when the scale 
tickets were printed, isn't that correct? A. I have knowledge that that 
is the case but I haven't seen it. 

Q. So that actually what the person did in turning those scale tickets 


was to print a series of scale tickets which came out with a total weight 


as shown on the invoice and a total head count as shown on the invoice, 
isn't that correct? A. Yes. 

Q. Who printed those scale tickets? A. I can't answer that. 

Q. Did somebody at Chapin print the scale tickets? A. Yes. 

Q. Did Mr. Ischer print them? A. I couldn't answer that because 
I don't know the handwriting. 

Q. Who normally prints scale tickets such as that ? A. There is 
three or four--on such as this? 
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Q. Yes. A. Again I think it is more than one party because of the 
handwriting. 


Q. How many employees are there at Chapin who might have 


printed these scale tickets ? 
MR. MELNICOFF: I object. This is sheer speculation. The wit- 
ness testified that he doesn't know who printed the tickets, 

PRESIDING OFFICER BAIN: He said three or four, I think he 
may ask. 
MR. MILLER: We have got a possible criminal offense here. 

MR. MELNICOFF: The witness testified that he does not know who 
printed the tickets. 
PRESIDING OFFICER BAIN: I think he said there were three or 
four that could have. I think he may examine into whether that three 
may mean three or four. Objection overruled. 
BY MR. MILLER: 
Q. Which three or four persons might have printed these scale 
tickets ? 
MR. MELNICOFF: Those three or four people, if they do anything 
that they would have access to the scale, that is all he Bl not that they 
could have printed these tickets. 
PRESIDING OFFICER BAIN: I don't remember him saying anything 
about who had access to the scale. The objection is overruled. He may 
answer. 
A. It could be possibly the bookkeeper. 
BY MR. MILLER: 
Q. What is his name? A. He is not with us now. It could be Mr. 
Bryant, it could be Mr. Ischer, it could be Mr. Gibson. 
PRESIDING OFFICER BAIN: What was the first name? 
THE WITNESS: Hazelrigg. 
BY MR. MILLER: 
Q. It could have been any one of these four employees? A. It 
could. 
Q. It could have been all of the four employees? A. Might have 
been. 
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Q. And at various times each one of these employees printed scale 
tickets ? 

MR. MELNICOFF: I object to that, Mr. Examiner. Print ed scale 
tickets when and what kind of scale tickets? Mr. Miller has indicated 
he is now on fishing expedition to determine responsibility. I think in 
that case he ought to be restricted specifically in his inquiries. We are 
talking about several things here. 

MR. MILLER: Now I am talking about scale tickets covered by 
Complainant's Exhibits 8, 10, 12, 14, 16, 18 and 20. 

MR. MELNICOFF: And the witness has testified that he does not 
know who printed those tickets. Are you now engaged in a fishing expedi- 
tion as to who might have done so and as to the number of people who 
have access to the scales? Any further inquiry along this line, Mr. Ex- 
aminer, I suggest is asking for a sheer speculation, is nothing but a fish- 
ing expedition. He might as well get the complete roster of employees 
or persons who were employed. 

PRESIDING OFFICER BAIN: I think it is a proper question on cross. 
The objection is overruled. 

BY MR. MILLER: 


Q. With respect to the scale tickets which are in evidence and 


covered by the exhibits of complainants which I have just referred to is 
it your testimony, Mr. Gilby, that anyone of these four employees of 
Midwest Order Buyers that you have named could have printed those 
seale tickets? A. Yes. | 
Q. Now, you mentioned first of all Mr. Hazelrigg. Is he still em- 

ployed by the Midwest Order Buyers? A. No. 

_ where ig he now? A. I can't answer that, he is not with us. 

. You know he is no longer with you? A. Yes. 

_ How about Mr. Bryant, is he still employed? A. Yes. 

. And Mr. Ischer is? A. Yes. 

. And how about Mr. Gibson? A. Yes. 

. Are they still employed by the Midwest Order Buyers of 
Chapin, Illinois? A. Yes. ae 
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Q. Mr. Gilby, I would just like to lay out here in front of you the 
scale tickets covered by Complainant's Exhibit 8, 10, 18 and16. I have 
just picked these out at random. I wonder if you could tell by an exami- 
nation of those scale tickets whether or not it appears ta you that all of 
those scale tickets are in the same handwriting? 

MR. MELNICOFF: I object to that. This witness |hasn't qualified 
as an expert. When the government thought they had to have an expert 
on something they brought one in. 

MR. MILLER: When we need an expert we will get one. I asked 
the witness whether or not he could tell from the examination of those 


documents whether or not they are all in the same handwriting. 
MR. MELNICOFF: He is not competent at all to testify whether 
they are the same or different. Moreover, these are photographic, as 


I understand it, reproductions. 
MR. MILLER: These are original scale tickets. 
MR. MELNICOFF: He is not in a position to testify, his testimony 
would have no effect whatsoever whether they are or not in the same hand- 
writing. 
PRESIDING OFFICER BAIN: He was asked whether he could tell. 
I think he may answer whether he could tell. A. I cannot. 
BY MR. MILLER: 
Q. You testified yesterday that you were familiar with all the 
operations of Midwest Order Buyers and had an intimate familiarity 
with all the records maintained at Chapin. Do you recognize the hand- 
writing on any of these scale tickets? 
MR. MELNICOFF: I object to that, that is asking for a comparison 
and the matters with which he is asked to compare these present writings 
is not present here in the courtroom nor is it shown to |the witness. For 
that reason I object to the question. 
PRESIDING OFFICER BAIN: The question is, does he recognize 
the writing. , 
MR. MELNICOFF: As compared with something else. 
PRESIDING OFFICER BAIN: Did you say that, Mr. Miller? 
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MR. MILLER: No, sir. 

MR. MELNICOFF: Iam not disposed to argue with the Examiner's 
ruling. He called attention to the fact that he testified previously he was 
familiar with the books and records and accounts and everything else. 

He asked him on the basis of that familiarity was he familiar with 
these documents before him. He asked him to make a comparison. 

PRESIDING OFFICER BAIN: He was not asking him to compare, 
he was asking him if he recognized the handwriting. I think it isa proper 


question. The objection is overruled. 
THE WITNESS: I do not. 
BY MR. MILLER: 
Q. You testified, Mr. Gilby, that the scale tickets in question cov- 


ered by Complainant's Exhibits 8, 10, 12, 14, 16, 18 and 20 were sent to 
the various packers involved in support of the invoices, is that correct? 
A. Yes. 

Q@. And why did the packers want the scale tickets in the first 
place, Mr. Gilby? A. I dare say they wanted to compare it with their 
cost record. 

Q. Asa matter of fact, they wanted scale tickets to support the 
invoice weights, did they not? <A. These or this packer probably does. 

Q. That is true of Heil Packing Company here in St. Louis, is it 
not? A. I can't answer for all the shipments to Heil. 

Q. Isn't it a fact that Heil is one of the packers that has requested 
Midwest Order Buyers to furnish them with scale tickets to support in- 
voice weights? A. I can't answer that. 

Q. Well, I believe that-- A. (Interrupting) I do know that the 
scale tickets are sent to Heil. 

Q. I believe you testified that Heil was one of the packers? 

A. No; that asks for scale tickets, I don't think that is Heil. 

Q. In your normal ope rations Midwest Order Buyers would not 
send scale tickets to packers unless the packers requested them, is that 
correct? 

MR. MELNICOFF: I object to that, that is asking for a conclusion, 
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is sheer speculation. It is beyond any evidence that is in this record. 
This witness testified that he doesn't know. I object to the question. 

PRESIDING OFFICER BAIN: Some witness for respondents has 
testified to that effect and I believe Mr. Gilby has been the only one on 
the stand. I think it is a proper question. He may answer. 

A. Please read the question. 

(Question read. ) 
A. Yes. 
BY MR. MILLER: 
@. Now, Mr. Gilby, Ihand you Complainant's Exhibit 43 about 
699 which you testified yesterday. You testified that on the Sparks’ 
copy of the scale tickets which is Complainant's Exhibit 43-B, a head 
count of 144 had been changed in pencil to 138. You further testified that 
you investigated that transaction, is that correct? A.|Yes. 

Q. And exactly what did you do in that investigation? A. We have 
to have authority for making that change and it is right|on this scale ticket 
that the authority came from the yard company and it is their copy to 
make the change. 

Q. Now, you weren't there when this transaction took place? 
A. No. 

Q. Exactly what did you do in conducting this investigation? A. I 
did the same as--well, I shouldn't say that. But I inquired as to why 
there should be a change from 144 to 138. 

Q. Who did you inquire of? A. Of various parties at Harry L. 
Sparks & Company, National Stockyards. 

Q. Whichones? A. I inquired of Harry Sparks, I inquired, I 
don't know who all, but I confirmed that this was an order of the yard 
company. 

Q. So that everything you testified about yesterday with respect to 

700 this transaction was based upon what you had learned from various 
employees of H. L. Sparks & Company? A. Yes. I had decided when the 
Order of Inquiry came that I would make an examination of my own being 
in that position with Harry L. Sparks & Company, which I did. 

Q. In other words, you have no personal knowledge of this trans- 
action? A. I wasn't there. 
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Q. Now, what was it you testified to that you learned about this 
transaction? I believe you said that according to your investigation 
you learned that that head count change was made by order of the 
stockyard company employees, is that correct? A. One thirty-eight is 


the count of the yard company employees. 

Q. Is it your testimony that that change on the Sparks' copy of the 
scale ticket was done pursuant to an order of the stockyard company 
employee? A. That's correct. 

Q. Who was that employee? A. I can't answer that, whoever the 
scale master or scaler was at the time. 

Q. You mean that was done on the order of a weighmaster, the 
weigher? A. That is what I infer. 

Q. The weigher in that transaction is identified on the scale ticket 
as being "W". Do you know who that weigher is? A. Ido not know. 

Q. It is your testimony that this particular weigher at Scale 16 
on that particular day told an employee of Sparks & Company to change 
that head count figure? A. Yes, and you will find the--in our records 
there is a note made out. 

Q. Now, since you made such a thorough investigation of this 
matter, Mr. Gilby, did you discuss this with anybody connected with the 
stockyard company? A. I did not. 

Q. You did not? A. No. 

Q. Incidentally, Mr. Gilby, before we pass onto another transac- 
tion, did you talk to the weighmaster involved in this instance? A. I did not. 

Q. You did not? A. No. 

Q. Do you know whether or not the "W" initial of the weighmaster 
is a weighmaster named Williams? A. I do not. 

Q. You don't know? A. No. 

Q. I believe you testified, Mr. Gilby, that in the transactions cov- 
ered by Complainant's Exhibits 45, 47 and 49 that the same thing occurred? 
A. Could you refer to the Order of Inquiry and tell me what paragraph? 

Q. Yes, sir, I would be glad to. It is paragraph 11, Mr. Gilby, 
and the transaction about which we have just been talking, the transaction 
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covered by Complainant's Exhibit 43 is the first transaction listed in para- 
graph 11. Now, Complainant's Exhibits 45, 47 and 49 cover|the remaining 
transactions in paragraph -- subparagraph A of paragraph 11. A. Shall 
I answer as to all of these? 
Q. No. My question was, Mr. Gilby, that yesterday you testified, 
as I recall, that in the transactions covered by Complainant's Exhibits 
45, 47 and 49, that the same thing occurred, namely, that the head count 
was changed on the Sparks’ copy of the scale ticket pursuant to an order 
of a stockyard company employee, is that correct? A. That's correct. 
Q. Sothat your explanation of those three transactions will be the 
same as what you have testified to with respect to the transactions cov- 
ered by Complainant's Exhibit 43, is that correct? A. Yes\. 
Q. And you say in each case the head count was changed by the 
weighmaster or pursuant -- A. (Interrupting) By instructions. 
Q. From the weighmaster? A. From the division, the weighmaster 
is the usual one or the scaler might call up. 


Q. Now, may I see the documents which you used yesterday in tes- 
tifying about these transactions? These are, what you have handed me, 
the actual copies of the scale tickets in the records of Sparks? A. It is 


our retained copies, H. L. Sparks & Company. 
Q. These are the tickets which are retained in the records of H. 
L. Sparks & Company? A. It is our copy that is retained. 
Q. Now, referring to the Sparks' copy, Mr. Gilby, of the scale 
ticket covered by Complainant's Exhibit 49-B, I notice some writing here. 
Whose writing is that? A. My writing at the time of inquiry. That is 
my writing at the time of inquiry. 
Q. At the time of the inquiry you made some writing on the 
Sparks' copy? A. Yes. 
Q. That did not appear upon the original scale tickets, is that 
correct? It did not appear on your retained copy? A. No, sir. 
Q. There is nothing at all on the copies of the scale tickets re- 
tained in the records of H. L. Sparks & Company to indicate that the 
head count was changed pursuant to the order of the weighmaster? A. I 
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don't see it here but I did explain that we do make a notation of it on 
our record which is a record of the scale ticket and we initial that record 
to show who gave the instructions. 

Q. My question was, there is nothing on the H. L. Sparks Company's 


copy of these scale tickets to indicate why that change was made, is there? 


A. Now, you are talking about these scale tickets ? 

Q. The four scale tickets. A. This is the one that I was answering 
for. No, there is nothing to indicate on either of these scale tickets. 

Q. And that is true of the Sparks Company's copy of the scale tick- 
ets in the transactions covered by Complainant's Exhibits 43, 45, 47 and 
49, is it not? A. That's correct. 

Q. Now, you referred to some notation made in some other record 
of Sparks & Company with respect to this change in head count. In what 
record were those entries made? A. In the record where it shows the 
sales or invoices. 

Q. What type of record is that? A. I called it a sales record. 

Q. A sales record? A. Itisa combination of cash receipts, cash 
disbursements, accounts receivable and payments. 

Q. General ledger? A. Well, it isa combination of the journal and 
the cash book, which books are posted to the general ledger. 

Q. Is that the book which shows all of the purchases of hogs? A. 
Yes, sir. 

Q. Now, Mr. Gilby, I hand you Complainant's Exhibit No. 51. I 
believe you testified with respect to that transaction yesterday. I direct 
your attention to the written or pencil notation appearing on Complainant's 
Exhibit 51-B, the notation 390 pounds, three off. Do you see that? A. Yes, 
I see that on this copy. 

Q. Who put that on the scale ticket? A. Will you designate what 
that is on this Order of Inquiry, Mr. Miller ? 

Q. Yes, sir, I will be glad to. A. Then I can trace it here. 

MR. MELNICOFF: To which paragraph are you referring, Mr. 
Miller ? 

PRESIDING OFFICER BAIN: I wish we could stay entirely on the 
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record because these remarks off the record may explain it to us here 
but it won't help me. It was in such a low voice that I couldn't hear 
it right here and I am sure the reporter couldn't hear it on the other side 


of me. 
MR. MELNICOFF: Were you referring to my question, Mr. Exam- 


iner ? 
THE WITNESS: My answers? 
PRESIDING OFFICER BAIN: Where Mr. Miller showed the witness 
what the transaction was. Now, if it is important that that be known to 
the record it had better be on the record. 
MR. MILLER: I am referring now to the first transaction of sub- 
paragraph B of paragraph 11 and have so pointed it out to Mr. Gilby. 
PRESIDING OFFICER BAIN: Yes, sir. 
BY MR. MILLER: 
Q. Now, Mr. Gilby, my question was who placed the notations 390 
and three off on that scale ticket? A. I take it to be one of Harry L. 
Sparks' employees. 
Q. And what was your explanation for the reason for those nota- 
tions? A. I said that the BAI had taken out the lot, those three hogs. 
Q. You don't mean that the BAI took the three hogs| out ? A. They 
stripe it with a yellow or white stripe. 
Q. BAI didn't remove the hogs? A. They designated what had to 
be taken out. 
Q. The BAI designated three hogs that should be removed? A. 
That's right. 
Q. Then the hogs were removed by H. L. Sparks & Company, is that 
not correct? A. Whoever was handling the hogs at that time. 
Q. And I believe you testified that those hogs were subsequently 
resold to another buyer? A. Yes, Kmpp, who is a speculater and buys 
all the hogs. 
Q. And those three hogs were never weighed, were they? A. 
When they went to Knapp they were weighed. 
Q. Where is the scale ticket? Do you have a scale ticket on that ? 
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A. Those were the three that were excluded by you. I was never asked 
any questions. That is these three items, the last two items on that page. 

Q. Mr. Gilby, we are now referring to the first transaction alleged 
in subparagraph B of paragraph 11 of the Order of Inquiry. It is the 
transaction covered by Complainant's Exhibit No. 51 about which you testi- 
fied yesterday. A. Yes. And it relates to some shipment to Knapp. I have 
several of these shipments on this same page at the bottom showing what 
Knapp does with them and the invoice to Knapp and so on. 

Q. Iam not talking about any transactions other than the transac- 
tions which took place up to January 6, 1954. A. So far as what is related 
in the Order of Inquiry I cannot identify those three in the invoice that 
we have here in the Order of Inquiry. 

Q. There aren't any invoices in the Order of Inquiry which are al- 
leged. We are talking now about changes on seale tickets, Mr. Gilby . 


A. True, they reflect them on an invoice. 
Q. The 57 head in this transaction of January 6, 1954, were sold 


at a weight of 8,650 pounds to a particular purchaser. What I have asked 
you is were those three hogs that were taken off ever weighed? A.I 
can't answer that, sir. 

Q. Asa matter of fact, they weren ‘t, were they? A. No, I wouldn't 
say they were not because the usual procedure is to reduce the charge. 

Q. You have no scale ticket covering those three hogs? A. Exactly. 

Q. You do? A. Ihave the scale ticket that we have here. 

Q. You have a scale ticket? A. A copy of which is that. 

Q. You have a scale ticket showing a weighing of three hogs at 390 
pounds? A. No,I have a scale ticket which shows exactly as that one 

does with the three deducted from the items that are on the scale 
ticket. 

Q. You have the Sparks’ copy of the scale ticket covered by Com- 
plainant's Exhibit 15-B? A. Yes. 

Q. Or, in other words, Complainant's Exhibit 51-B is a copy of the 
scale ticket which you now have in your possession? A. That's right. 

Q. Did you have another scale ticket showing the weighing of three 
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hogs at 390 pounds? A. I have that scale ticket in some purchase of Knapp's. 
I don't have it here. 

Q. You don't have it here? A. No. 

Q. Can you get it for us? A. Yes, I think I can. 

Q. How long would it take you to get that, Mr. Gilby? A. I would 
have to go out there personally to show whatI peed it for and when I can 
get over there, it will take time. 


Q. All you would have to do is call the stockyards a ask them 


to get a scale ticket dated January 6, 1954, showing the we ghing? A. No, 
because they would be sold to Knapp two or three days or even more than 
that after. 
Q. These three might have been sold two or three days after? A. 
Yes. 
Q. The entry on the scale ticket was made on January 6, 1954? 
A. In pencil, yes. 
Q. Then if a scale ticket to Knapp was made subsequent to that time 
this entry could not have been based upon a scale ticket, couldit? A. I 
couldn't answer that at the present time until I looked at the item as it 
went into Knapp. 
Q. Is it your testimony now that the scale ticket to Knapp about 
which you are testifying would have been made at a later date? A. No, 
I am telling you that it was sold to Knapp at a later date. 
Q. It was sold to Knapp at a later date? A. Yes. 
Q. So that -- then hogs are weighed when they are sold? A. Both 
when they are sold and maybe when they are sold which is not shipped 
for a week. 
Q. But the weighing of the livestock -- strike that, please. 
The title passes at the time the livestock goes across the scale, 
does it not? A. To whom ? 
Q. From a buyer toa seller? A. Usually, yes. 
Q. Now, Mr. Gilby, directing your attention to Complainant's 
Exhibit No. 53 I believe you testified with respect to that transaction 
yesterday and for your further information that would be the second 
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transaction listed in subparagraph B of paragraph 11 of the Order of In- 
quiry, a transaction occurring on June 8, 1954. A. I have it. 

Q. What was your explanation for that transaction, Mr. Gilby. 

MR. MELNICOFF: May I interrupt? DidI understand Mr. Miller 
to say that was dated June 11, 1954? 

MR. MILLER: June 8, Mr. Melnicoff. 

MR. MELNICOFF: I thought you said June 11, I beg your pardon, 
excuse me. 

BY MR. MILLER: 

Q. Let me ask you this question, Mr. Gilby. The original scale 
ticket as made by the stockyard company shows a weighing of 121 hogs 
at a total weight of 27,945 pounds, is that correct? A. That is the printed 
weight, 127,000. 

Q. That is the printed weight 27,945 pounds? A. Or is it 127? 

Q. For 121 hogs? A. Or is it 127? 

Q. How many hogs were involved in that transaction? A. One 
hundred twenty-one. 

Q. And the total weight appearing on the stockyard's scale ticket 
was 27,945 pounds, is that correct? A. No, I take it to be 127,945 pounds. 
However, the facts are that it was that. The scaler's stamp, if you would 
read that, but the facts are -- 

Q. (interrupting) Mr. Gilby, I don't want to confuse you. I think 
you are misreading that number because certainly the two weights which 
have been added by Sparks & Company add up to the same figure, 27,945 
pounds. 

MR. MELNICOFF: Mr. Examiner, if I may interrupt just a moment, 
there seems to be some confusion. I have here the photostatic copy of 


Complainant's Exhibit No. 53 and may I call your attention, sir, to the 
fact that immediately to the left of the 2 there appears a white stripe 
which may look like a 1 and that may be the source of the witness’ con- 


fusion as to whether that figure is twenty-seven thousand something or 
one hundred twenty-seven thousand. You see that, sir? I merely offer 
that as an explanation in this record at this time to reflect what I believe 
are all the facts. 
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PRESIDING OFFICER BAIN: I think it is quite apparent that the 
mark which might be considered a 1 is an impression made by the carbon 
copy which was used to stamp the weight. You will notice at the 
top of the scale ticket, you will see a similar thing clear across where 


the carbon was. I don't think there is any question about that. 
MR. MELNICOFF: I am not disputing the number. I|merely offered 
this as an explanation as to why the witness appeared to have some con- 


fusion about the question. 
PRESIDING OFFICER BAIN: Yes. 
THE WITNESS: I answered the total was 27,945. 
BY MR. MILLER: 

Q. Do you have before you, Mr. Gilby, the copy of this same scale 
ticket retained in the records of H. L. Sparks & Company? A. I have. 

Q. And is there onthat copy of the scale ticket the written notation 
6250 for a weight figure and 25 for a head count figure? A. Yes, this is 
it. What is your question? 

Q. A written weight figure of 6,250 pounds. A. On this copy? 

Q. On the Sparks copy of the scale ticket. A. Yes. 

Q. And does there appear a written weight figure of 21,695 pounds ? 
A. Yes. 

Q. And is there a head count written in of 25 which|corresponds 
with the weight figure of 6,250 pounds? A. Yes. 

Q. And is there a head count figure written in of 96 which corres- 
ponds with the 21,695 pounds? A. Yes. 

Q. Who made those notations on the scale ticket, Mr. Gilby? A. 
The same party who wrote in the weight of 27,945 pounds| wrote in the 
number of hogs, 24, the 6,250 pounds weight was written in by somebody 
else. The 6,950 was written in by somebody else as was the 96, 95. 

Q.' Iam confused, Mr. Gilby. A. No, there is the copy. 

Q. Is it your testimony that the head count number of 25 was 
written in by the weigher? A. This 121 is the information we get from 
the scaler. This is the same writing. 

Q. Let's start over again. A. Right. 
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A. I can't answer you as to who. 

Q. That would be the weigher, would it not? A. Yes. 

Q. Now, you are stating that the weigher also wrote the head 
count 25 on this scale ticket? A. Yes, same handwriting . 

Q. Are you now a handwriting expert, Mr. Gilby? A. No, anybody 
can tell that. 

Q. You couldn't identify the handwriting of your own employees on 


the scale tickets printed at Chapin? A. My own employees -- 

MR. MELNICOFF (interrupting): I object to that, it is argumenta- 
tive. Secondly, the employees sometime ago were not and are not the 
employees of this witness. I respectfully request that the inquiry be 
stricken. 

MR. MILLER: I have no objection to striking that question. I re- 
alize full well that the persons who prin ed those scale tickets were em- 
ployees of Midwest Order Buyers and are not employees of Mr. Gilby. 

PRESIDING OFFICER BAIN: I think it should remain in the trans- 
cript. The motion will be denied. 

MR. MELNICOFF: May I show an objection to the question for 
the grounds and on the reason indicated ? 

PRESIDING OFFICER BAIN: The objection is overruled. The 
motion to strike is denied. 

BY MR. MILLER: 

Q. Are you testifying, Mr. Gilby, that on the basis of your examin- 
ation for the figures 121 and the figures 25 that you can state that both 

those figures were written by the same person? A. Without answer- 
ing yes or no can I refer to my testimony of yesterday? 

PRESIDING OFFICER BAIN: No, sir, this is a different question, 
Mr. Gilby? 

THE WITNESS: Yes, I am willing to state that. 

BY MR. MILLER: 

Q. That 25 notation does not appear upon the original scale ticket 

which was made out at the time the weigher made that scale ticket ? A. 
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I don't know. You have given me a scale ticket retained for the stock- 


yard scale ticket which I have never seen. 
Q. I am handing it to you now, Complainant's Exhibit 53-A is the 
original scale ticket made out by the weigher on that scale, Is there a 
notation 25 appearing on that scale ticket? A. No. 
Q. How do you account for your testimony that the 25 figure 
appears upon the Sparks' scale ticket upon the copy which was made by 
the weigher? A. Because we weighed 25 hogs to get the weight on that 
for the purpose of a price. 
Q. Oh, the 25 hogs were weighed? A. Yes, sir. 
Q. Why doesn't the weight of those 25 hogs appear on that scale 
ticket as a printed figure? A. I can't answer that because|I don't control 
the scaler. 
Q. Do you have a catch weight ticket on those 25 hogs? A. I have 
never looked for it. 
Q. And yet you are willing to come in here and testify that that 
25 head count was placed on there by the weigher? A. I didn’t say it was 
placed on -- on this 25? 
Q. Yes. A. Yes. 
Q. The 25 head count was placed on the Sparks' copy of the scale 
ticket which is Complainant's Exhibit 53-B and you say it] was placed on 
there by the weigher? A. Yes. 
Q. And you reached that conclusion solely upon 2 comparison of 
the handwriting, is that correct? A. No, I didn't because|I knew we had 
the weight of this 25. 
Q. Where did you get the weight of that 25? A. I got it from records 
that had to do with this shipment which are not here. 
Q. What records are those? A. The record that shows the division 
between the 25 and a half cent hog and the 26 cent hog. 
Q. Did those records contain a catch weight ticket? A. I don't 
know whether it is a catch weight or some other ticket. 
Q. Do those records contain a scale ticket showing the weighing 
of 25 hogs at 6,250 pounds? A. It contains a record of 25 hogs, 6,250 
pounds. 
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Q. Asa matter of fact, the records merely contain an entry which 
corresponds to an entry on this scale ticket, is that not correct? A. Yes. 
Q. In other words, the records which you are referring to are 
records which contain an entry which is exactly the same type of entry 
as appears on Complainant's Exhibit 53-B ? A. Please restate that 
question. 

Q. I say the entry you are referring to merely shows 25 hogs at a 
weight of 6,250 pounds? A. Yes. 

Q. It is not a scale ticket that you are referring to? A. I haven't 
looked for a scale ticket. It might be a catch weight. 

Q. Now, how about the figure 96? A. Having the purpose in mind it 


would probably answer your question, simply the notation is made on here. 


The breakdown of 121 hogs for the purpose of placing 25 and a half cents 
on a portion of them and 26 cents on the other. 

Q. Which weighmaster out at the stockyards goes by the initial 
E.W.? A. That I don't know. 

Q. You never talked to any weighmaster whose initials are E.W.? 
A. No. 

Q. May I see the copy of the scale ticket from which you have been 
testifying, Mr. Gilby, the Sparks' copy of the Complainant's Exhibit 53-B? 

PRESIDING OFFICER BAIN: Isn't that the one you were just testi- 
fying from? 

THE WITNESS: Yes. 

MR. MILLER: Iam about through. I will have only ten or twenty 
minutes. 

PRESIDING OFFICER BAIN: I want to straighten up the papers. 

THE WITNESS: I have it, Mr. Miller. 

MR. MELNICOFF: In order that the record may be clear it is my 
understanding and I wish to have it confirmed that what Mr. Miller 
described as the Sparks' copy of the Complainant's Exhibit 53-B is not 
in evidence, that physical piece of paper, nor is it marked for identifica- 
tion. 


PRESIDING OFFICER BAIN: It is not in evidence, I don't remember 
marking it. 
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MR. MELNICOFF: Thank you, sir. 

MR. MILLER: That is correct, Mr. Melnicoff, a copy of the scale 
ticket retained in the records of H. L. Sparks & Company is in evidence 
as Complainant's Exhibit 53-B. Mr. Gilby has beentestifying from the 
actual Sparks' records rather than the copy that is in evidence. 

MR. MELNICOFF: Thank you, that is my understanding. I just 
wanted it confirmed. 4 

BY MR. MILLER: 

Q. Mr. Gilby, on the basis of your testimony with respect to the 
person who put the writing on that scale ticket I ask you once again to 
look at the writing appearing upon the scale tickets covered by Com- 
plainant's Exhibits 8 and 10 and ask whether or not you can state whether 
or not those scale tickets were prepared by the same person ? 

MR. MELNICOFF: Again, Mr. Examiner, I object to this calling 
for a conclusion of the witness. He is not a handwriting expert and that 
question is completely improper and should not be addressed to this 
witness at this time. 

PRESIDING OFFICER BAIN: I believe you are estopped to make 
that objection at this stage. The objection is overruled. 

BY MR. MILLE R: 

Q. Will you examine the writing on the scale tickets on Complain- 
ant's Exhibits 8 and 10 and state whether or not, in your opinion, those 

scale tickets were made by the same person? A. May I clarify 
that by the same person who made all of these scale tickets ? 

Q. If they weren't all made by the same person you may state that 
fact. A. You cannot identify that this scale ticket, the writing of the head 
on there is the same person by reviewing all of those scale tickets. 

Q. Iam not asking you to compare the stockyard -- strike that. 

I am not asking you to compare the scale ticket covered by Com- 
plainant's Exhibit 53-B with these scale tickets. I am asking you to 


compare the scale tickets covered by Complainant's Exhibit No. 8 with 
the scale tickets covered by Complainant's Exhibit No. 10. A. I didn't 


understand. 
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Q. Iask you to state whether or not, in your opinion, those scale 
tickets were made by the same person. 

MR. MELNICOFF: Just a moment. May I see those before the 
witness answers, please? 

THE WITNESS: Yes. 

PRESIDING OFFICER BAIN: No, it is not to compare anything. 

It is to state whether they were prepared by the same person. 

MR. MELNICOFF: If I understand the question correctly, Mr. 

Examiner, the witness was asked to look at Complainant's Exhibits 
No. 8 and 10 and asked whether, in his judgment, the handwriting appear- 
ing on the scale tickets reflected by those exhibits were prepared by the 
same person in making that determination by comparing his handwriting. 
I do not wish to appear to be stubborn, notwithstanding the Examiner's 
ruling in the previous instance, I again insist that this witness cannot 
be asked to make that comparison. A moment ago you mentioned estoppel. 
I assume that estoppel for me to raise that objection is based upon the 
witness’ own testimony 2 few moments ago which he volunteered which 
was some sort of a statement comparing handwriting. That in itself, Mr. 
Examiner, I respectfully submit is not the ground to offer estoppel against 
me to raise an objection for the reason, among others, that that was a 
voluntary statem ent by the witness and improper statement and the plain 
fact is this man is not a handwriting expert. 

PRESIDING OFFICER BAIN: Do you want me to strike the testi- 
mony about the figures on the respondents’ copy of the scale ticket? If 
he is not a handwriting expert in one place he is not in another. 

MR. MELNICOFF: I don't think he is a handwriting expert. 

PRESIDING OFFICER BAIN: Do you want to strike all of his 
testimony about those two figures on the scale ticket copy? 

MR. MELNICOFF: What evidence are you talking about now, sir? 
I can't fix it in my mind. 

PRESIDING OFFICER BAIN: The objection is overruled. I think 
the record will clearly show what I am talking about. 

MR. MELNICOFF: All his testimony concerning those two exhibits, 
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that is only part of your statement as I understand. 
PRESIDING OFFICER BAIN: I said your obj ection is|overruled. 
The witness is instructed to answer the question. 
THE WITNESS: You are through with referring to this ? 
PRESIDING OFFICER BAIN: This is a simple question, please. 
This question is about the two exhibits I have in my hand containing six on 
each one, six copies of scale tickets on each one. The question is simply, 
can you tell whether those were all prepared by the same person. There 
is nothing complicated about that question. 
THE WITNESS: There are 12 scale tickets involved? 
BY MR. MILLER: 
Q. Yes, sir, six on each exhibit. A. I would conclude that they are 
not all made by the same person. 
Q. You would conclude that they were not all made by the same 


person? A. These figures are not the same figures of the same person. 
* * * * * 


Q. Now, Mr. Gilby, directing your attention to Complainant's Ex- 
hibit No. 55 about which you testified yesterday Complainant's Exhibit 55- 
A being the original stockyard company scale ticket and Complainant's 

Exhibit 55-B being a copy of that same scale ticket as retained in 
the records of H. L. Sparks & Company, is that right? A.| Yes. 

Q. Now, you testified yesterday, Mr. Gilby, with respect to the 
entry on the Sparks’ copy of the scale ticket of 30 head, a weight of 4,960 


pounds, do you see those entries? A. I do. 
Q. And what was your explanation for those entries|appearing on 

the Sparks' copy of the scale ticket? A. My explanation was that it was 

a division made of the 93 head for the purpose of price and that the weight 

and the figures 4,960 were given to H. L. Sparks & Company by the scaler. 
Q. Is it your testimony, Mr. Gilby, that that entry was made on that 

Sparks’ copy of the scale ticket by the weigher? A. The printed weight 

is by the weigher. 
Q. Well, the printed weight relates to 93 head, does it not? A. It 

does. 
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Q. What about the weight figure relating to the 30 head? A. The 
93 head and the 30 head are presumably in the same handwriting. 
Q. Is it your testimony that the entry, 30, showing the number of 


hogs was made by the weigher? A. No, that is not my contention nor 


is it my contention I shouldn't answer that, I guess. 

Q. What is your contention, Mr. Gilby? A. My contention is, that 
the number of head was written on there at the time of the scaling and at 
that same time it was divided so as to have the number of head to be sold 
at a price which happened to be 30 from the 93 that we secured that 
scaling at that time relative to the 30. 

Q. All I want to know -- A. (Interrupting) The handwriting down 
there is the same. 

Q. All lam trying to find out is this. With reference to that figure 
30 appearing on the ‘Sparks’ copy of the scale ticket, who put that entry on 
the scale ticket? A.Iam not prepared to say who. 

Q. You don't know? A. No, I don't. 

Q. Is that correct? A. That's correct. 

Q. You don't know any others, do you? A. Well, some I do know. 
You are asking me about this particular one. 

Q. Was it a Sparks' employee that put that 30 there? A. It would 
seem to me, yes. I have no actual evidence. 

Q. Well, then, a Sparks' employee put the entry on the previous 
scale ticket we were testifying about, too, is that not correct? A. No, I 
didn't say that. 

Q. How do you differentiate between the two? A. I don't differen- 
tiate except that it is a different scale ticket. 

Q. Who put the weight figure 4,960 pounds on there? A.I can't 
give you the name of the party who did that. . 

Q. Was it a Sparks’ employee? A. That I can’t answer. 

Q. It wasn't a weigher, was it? A. If it was the weigher it was 
put on at the same time as the 93. 

Q. If it was the weigher? A. That was put on at the time of the 
weighing. 
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Q. If it was the weigher and if it was put on at the same time as 
the 93 head count that would appear on the original scale ticket, would 
it not? A. The 30, not necessarily, if the stockyards don't complete their 
job. 
Q. Mr. Gilby, Complainant's Exhibit 55-B is a copy of Complain- 
ant's Exhibit 55-A, it is a copy made at the time the scale ticket was 
issued. Now, if the weigher put 93 on there, on the original scale ticket 
and if at that time he put 30 on the scale ticket the 30 entry would appear 
on the original scale ticket, would it not? A. Not necessarily, if it was 
a breakdown of this weight to get a portion for one price anda 
portion for another price. 
Q. Actually what this is is what they refer to as a pencil sort, 
isn't it, Mr. Gilby? A. Well, itisa sort prepared to the billing as to price. 
Q. And do you understand what I mean by the term pencil sort? A. 
You can get a catch weight and that becomes a pencil sort. 
Q. Iam not talking about a catch weight. A. Iam not familiar 
with the pencil sort knowledge. 
Q. Iam referring to a sort that is made by a pencil rather than by 
a scale. A. Well, as I understood it we did get the weight off the scale of 
the 4,960 pounds which has reference to the 30. 
Q. Where did you get that understanding? A. My examination of 
this scale ticket. 
Q. The examination of the scale ticket. Are you stating, Mr. Gilby -- 
A. (Interrupting) As a result of my examination I had written on this 
scale ticket that the scaler did this. 
Q. Are you stating, Mr. Gilby, that your understanding of this entire 
transaction is based solely upon your examination of the scale ticket in 
question? A. No, I inquired of various people interested in this invoice. 


The scale ticket is in confirmation of what I got. 
Q. Who did you inquire of? A. It must have been six or seven 


people. One, for example, that records this in the book, the invoice, and 
the one that records it from the scale ticket to the invoice. I went through 
the procedure. 
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Q. Well, since you made such an inquiry did you inquire of the 
weigher whose initials appear on this scale ticket as 'H'"? A. I did not. 

Q. His name is Horton, is it not? A. It may be. 

Q. You did not? A. No. 

Q. And even though you talked to six or seven people trying to in- 
vestigate this matter you didn't discuss this with any employee of the stock- 
yards company? A. That's correct. 

Q. And you found no catch weight ticket in connection with your in- 
vestigation, did you? A. I didn't look for it. 

Q. You didn't look for a catch weight ticket? A. No. 

Q. You found no scale ticket at all showing the weighing of 30 head 
at 4,960 pounds, did you? A. I didn't but I didn't hunt for the catch weight. 

Q. You made a thorough investigation? A. Catch weight. 

Q. You made a thorough investigation of this transaction but didn't 
even look for a catch weight? A. I made an examination that I call tho- 
rough to come to the conclusion I have come to. 

Q. Your examination didnot involve a looking for a catch weight 
ticket on this transaction? A. That is correct. 

Q. And it did not involve the discussing of it with any employee of 
the stockyards company? A. Yes, I did. 

Q. Of the stock yards company? A. No, sir. 

Q. Now, Mr: Gilby, I direct your attention to Complainant's Exhib- 
it No. 61, Complainant's Exhibit 61 is divided into two parts, 61-A is the 
original stockyards company scale ticket, part B is the copy of that same 
scale ticket retained in the records of H. L. Sparks & Company? A. 
Please, will you help me identify on this on the Order of Inquiry? 

Q. The transaction covered by Complainant's Exhibit 51 is -- 

MR. MELNICOFF (interrupting): Are you referring to 51 or 61? 

MR. MILLER: Mr. Gilby handed me Complainant's Exhibit 51. 
The transaction which Iam referring to now is covered by Complainant's 
Exhibit No. 61 and it is alleged in the Order of Inquiry in subparagraph 


B of paragraph 11 and it appears as the first transaction alleged on page 
11 of the Order of Inquiry. 
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BY MR. MILLER: 

Q. Do you have that transaction? A. I have it. 

Q. I direct your attention to the entry which appears on the Sparks' 
copy of the scale ticket, Complainant's Exhibit 61-B, there is an entry for 
head count of one and a weight entry of 250 and on the Sparks' copy of 
such scale ticket, Complainant's Exhibit 61-B, such entries are written in. 
Will you state who put those entries on the Sparks' copy of the scale ticket ? 
A. I cannot state the individual. 

Q. Was it a Sparks' employee? A. I would say so. 

Q. And what was your explanation for those entries on the scale 

ticket? A. My explanation was that there was added a Sloe, that is 
250 pounds, one hog, and that was a Sloe that appeared on the daily sheet 
which we keep in a running item of the one individual hogs or two indivi- 
dual hogs that have not appeared on an invoice as yet. When the time 
comes to ship it it is added to that invoice. 

Q. You mean the daily sheet maintained by H. L. Sparks & Com- 
pany shows one hog with a weight of 250 pounds, is that correct? A. Yes. 


Q. And you concluded that the one hog weighing 250 pounds as it 


appeared on the daily sheet is the same hog that is listed on the Sparks' 
copy of this particular scale ticket, Complainant's Exhibit/61-B? A. Yes. 
Q. And what is the basis of that conclusion? A. The basis for the 
conclusion is that the record of that sheet shows that it went to this invoice. 
Q. Records of that sheet show that that was entered on this scale 
ticket? A. It doesn't tell me it was on the scale ticket. Iam referring 
to the sheet. I do not have a scale ticket for the 250 pounds as I testified 
yesterday. 
Q. You don't have a scale ticket? A. But you do have a record of 
it on this sheet. , 
Q. In other words, the only record that H. L. Sparks & Company has 
of one hog weighing 250 pounds is in that daily sheet? A./There is no 
other on that date of 250 pounds. 
Q. And there is no scale ticket for one hog weighing 250 pounds ? 
A. Unless we had a catch weight ticket but I have not seen it. 
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Q. Did you look for it? A. No, sir, I didn't. 

Q. Now, that daily sheet that you talked about -- strike that, please. 

If we assume that your testimony is correct, Mr. Gilby, even then 
that hog would have been a hog carried over, wouldn't it? A. Possibly, 
yes. 

* * * * * 

Q. Now, Mr. Gilby, with respect to your dealings with Mr. Hopper, 
district supervisor at Chicago, prior to the time that the investigation was 
made by the Packers & Stockyards Branch, I pelieve you testified a couple 
of days ago that Mr. Hopper contacted you with respect to looking at the 
books and records of Chapin, is that correct? A. Yes. 

Q. And he informed you at that time that an audit of the records 
at Bushnell and Peoria could not be completed unless examination was made 
of the records at Chapin, is that correct? 

MR. MELNICOFF: I believe that was a subject of correspondence 
which was admitted in this record. I believe this witness has those papers 
before him in testifying because he is asked now to recite something that 
is reflected in those written records. They are our Exhibits 1 and 2, is that 
right, these two letters ? 

PRESIDING OFFICER BAIN: Respondents’ exhibits. 

MR. MELNICOFF: Yes, sir, one in December and the other in 
January. Are they 1 and 2 or -- 

PRESIDING OFFICER BAIN (interrupting): Exhibit 1, according to 


my notes, is a Thermofax note before -- 
MR. MELNICOFF (interrupting): No, it is 2 and 3, then. 
PRESIDING OFFICER BAIN: No. 2 is 2 letter. 


MR. MELNICOFF: Yes. 

PRESIDING OFFICER BAIN: Is that 2 and 3? 

MR. MELNICOFF: Yes. I take it there is no objection to the wit- 
ness having before him in connection with this inquiry, this line of inquiry, 
Respondents’ Exhibits 2 and 3, Mr. Examiner? Am I correct now? 

PRESIDING OFFICER BAIN: Is there any objection ? 

MR. MILLER: I didn't hear the objection or statement by counsel 
for respondents. 
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MR. MELNICOFF: I thought that in view of this inquiry that he 
should have before him Respondents' Exhibits 2 and 3 which/are letters 
between Mr. Hopper and Mr. Gilby concerning the matter about which you 
now ask. 

MR. MILLER: Oh, yes, certainly. 

MR. MELNICOFF: Thank you very much. 

MR. MILLER: My line of inquiry just a moment ago was with re- 
spect to conversations that Mr. Gilby had had with Mr. Hopper prior to 
the time these letters were written. 

MR, MELNICOFF: That is perfectly all right. 

BY MR. MILLER: 

Q. Mr. Hopper did inform you that audits of H. L. Sparks & Com- 
pany at Bushnell and Peoria could not be completed unless |an investiga- 
tion was made of the records at Chapin, is that not correct? A. That's 
right. 

Q. And he then wrote you a letter in which he requested permission 
to look at the books and records of Midwest Order Buyers at Chapin con- 


cerning all their country point operations, is that not correct? A. You 
are talking about the posted markets in which he was already and he says 


"All other markets or country points where you operate as |a buyer of 
livestock" ? 

Q. In other words, he requested that an investigator of the depart- 
ment be given permission to look at the books and records ee to 
all the buying points of Midwest Order Buyers. is that not correct? A. 
Yes. 

Q. And who was that letter addressed to? A. Harry L. Sparks. 

Q. And the request was not qualified in any respect, was it? A. Ex- 
cept as to subsequent conversation. 

Q. But the written request is not qualified? A. This/letter had not 
been changed in this form. 

Q. By that letter are you referring to Respondents' Exhibit 2? A. 
It is the one to Harry L. Sparks. 

Q. Is that Respondents' Exhibit No. 2? A. Yes. 
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Q. And Respondents’ Exhibit No. 3 is your reply to Mr. Hopper's 

letter? A. Yes, after a lot of conversation with Mr. Hopper. 

Q. And in your reply you gave an investigator of the department 
permission to look at the books and records at Chapin, did you not? 

MR. MELNICOFF: Just a moment, Mr. Examiner, I object to the 
characterization of that letter. It is in evidence and it speaks for itself. 

PRESIDING OFFICER BAIN: That is a letter by this witness. I think 
he may testify about it. I will have to overrule the objection. 

A. Yes. 

BY MR. MILLER: 

Q. And that permission is unqualified in that letter, is it not? A. 
No, it is qualified. 

Q. Will you point out what the qualification is, Mr. Gilby? A. In 
all our discussions which Mr. Hopper and I had -- lam leading up to the 
answer -- I further insisted that they didn't have the privilege of looking 
at Chapin records. By records I meant the books of general entry and the 
entries that were necessary to make the final entry. Mr. Hopper knew that 


and it was on the basis of that understanding I said to Mr. Hopper, "Now, 
Mr. Hopper, if it will help things at all since we can stop you, if I have Mr. 


Sparks volunteer to let you look at our records, the financial records, 
why, would that be satisfactory"? He said, "Mr. Gilby, that would be 
wonderful". This letter is after all that conversation and it is -- 

Q. (Interrupting) Now, with respect -- 

MR. MELNICOFF (interrupting): Have you finished your answer, 
Mr. Gilby ? 

THE WITNESS: I was going to read what the letter said in answer 
to his question. 

MR. MELNICOFF: Finish. 

THE WITNESS: May I read it? 

PRESIDING OFFICER BAIN: If it is necessary to your answer, of 
course. It is already in the record, it is just repetition as far as the rec- 
ord is concerned. 

THE WITNESS: I would have to refer, to state what was -- 
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MR. MELNICOFF (interrupting): If he believes it is necessary to 
the answer he may read it. 
PRESIDING OFFICER BAIN: That was the original question to point 
out. , 
MR. MELNICOFF: I take the Examiner's ruling to mean that you 
may read it referring to your letter of December 17, 1956,/to me for re- 
ply. 
THE WITNESS: "The contents of this letter I have already discussed 
with you in your office. First, please be advised that country points you 
refer to area part of the Midwest Order Buyers of Chapin, Illinois. 
This concern is not registered with the P&S. We maintain, and you al- 
ready have agreed with us, that you are not entitled to ask for the produc- 
tion of these records. However, in our discussion you statled you would 
appreciate it if we could voluntarily show you these records. We presume 
if this is done we may benefit by constructive suggestion on your methods 
of handling this which is necessary and such suggestions we are always 
looking for". 
BY MR. MILLER: 
Q. I will repeat the question I asked you before, Mr! Gilby. Will 
you please point out what is the limitation set forth in that/letter? A. 
This is to advise you that we are willing to make available to Mr. Smith 
these records to examine in the Chapin office. 
Q. There was no limitation on records, is that correct? A. Well, 
as to what we call records, as to what you presumably say are records, 


yes. 


Q. Well, now. may I see that letter, please ? 
In the last sentence of the first paragraph in this letter, “this is to 


advise you that we are willing to make available these records". Now, 
these records as used in those words "these records" as used in this 
‘letter refer to the records which Mr. Hopper requested permission to 
look at in his letter, do they not? A. Amended by conversations had sub- 
sequent to that with Mr. Hopper. 
Q. Inall the conversations? A. On the basis of which we gave him 
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Q. And all the conversations which you had with Mr. Hopper about 
which you have just testified were prior to your letter of January 14, 1957, 
is that correct? A. Yes. 

Q. Then, Mr. Smith went to Chapin, did he not? A. He was engaged 
still in some other points and came to my office and finally went to Chapin. 

Q. But then subsequent to that time he went to Chapin, did he not ? 
A. Yes. 

Q. And he was there three or four days, was he not? A.I think it 
was more than that but -- yes. 

Q. Mr. McCoy was with him at that time? A. Not to my knowledge 
but I eventually found that there was 2 Mr. McCoy with Mr. Smith. 

Q. And Mr. Smith resigned from the department, did he not, at about 
that time? A. I didn't know that he had resigned but I was told that he 

was sent to Cincinnati. They had a matter in Cincinnati that they 
had to take care of so Mr. Smith was assigned to that. 

Q. Mr. Smith left Chapin after three or four days or a week, did 
he not? A. It was a short time that he was at Chapin. 

Q. Then after Smith left Mr. Sherman went to Chapin, did he not? 
A. Well, it was shortly after he left but at the time that he left he had 
completed his work so I was told in accordance with this letter. 

Q. And you knew that Mr. Sherman and Mr. McCoy were auditing 
the books and records of Midwest Order Buyers of Chapin, did you not ? 
A. So far as what they were doing, I evidently was not acquainted with 
what all they were doing. 

Q. I didn't ask you if you knew exactly what they were doing. I 
asked if you knew that Mr. Sherman and Mr. McCoy were at Chapin 
looking at the books of Midwest Order Buyers. A. Yes, looking at the 
books. 

Q. And Harry Sparks knew, did he not? A. Yes. 

Q. And the people at Midwest Order Buyers of Chapin knew it, 

did they not ? 
MR. MELNICOFF: I object to that question and move the two 
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previous questions be stricken as to whether this witness knew what 
somebody else knew. 
MR. MILLER: Well, of course, I objected yesterday when this 
witness, on the grounds that this witness had no personal knowledge 
and at that time, as I recall, counsel for respondents stated that this 
witness had made a thorough investigation of the matter and was able to 
testify with respect to what he learned in this investigation; I merely 
am asking questions which are directly related to the testimony which this 
witness gave on this point previously. 
MR. MELNICOFF: Mr. Miller mistakes the crux of the objection. 
The crux is to whether this witness knows what somebody else knew. He 
didn't know what was in anybody else's mind. 
PRESIDING OFFICER BAIN: You mean he can't testify as to what 
the people in the office, that he is familiar with, knew? 
MR. MELNICOFF: Yes. 
PRESIDING OFFICER BAIN: I don't believe the objection is good. 
It is proper on cross-examination. I will have to overrule the objection. 
BY MR. MILLER: 
Q. As a matter of fact. Mr. Gilby, did you answer the last question? 
A. No. 
Q. Let me ask you in a little different form, then, Mr. Gilby. As 
a matter of fact, at the time that Messrs. Sherman and McCoy were at 
Chapin you discussed this matter with Harry Sparks, did you not? A. 
As to what kind of discussion they were talking about ? What discussion 
are you referring to? 
Q. Iam referring to any discussions which you had with Harry 
Sparks relative to the investigation being made by the Packers and Stock- 
yards Branch of the operations of Midwest Order Buyers. A. I had no 
discussion with Harry Sparks at that time as to the results or what they 
were accomplishing or what they were trying to do. 
Q. I didn't ask you about the results or what they were accomplish- 


ing or what they were trying to do. My question was whether or not you 
had any discussion with Harry Sparks relative to the fact that these 
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persons were at Chapin investigating Midwest Order Buyers ? A. Iwas 


informed by Mr. Harry L. Sparks that two men had arrived, yes. 

Q. And Harry Sparks knew about it, did he not? A. Yes. 

Q. And did he tell you who they were? A. Not at that time, later 
I found out who they were. 

Q. Asa matter of fact, Mr. Gilby, you knew -- strike that. 

You knew what records they were looking at at Chapin, did you not? 
A. Evidently not because they produced material from other records 
than they were supposed to have. 

Q. What did you think they were looking at? 

MR. MELNICOFF: I object to that question. That goes to his mental 
process. What did he think was being looked at. 

PRESIDING OFFICER BAIN: I think it is directly related. 

MR. MILLER: I will withdraw the question, Mr. Examiner, and ask 
another one. 

BY MR. MILLER: 

Q. If you didn't know what records they were looking at, Mr. Gilby, 
what was the basis of your alleged protest to Mr. Hopper and Mr. Sands? 

MR. MELNICOFF: I object to that, Mr. Examiner. That question 
there again is based upon misconstruction of the record. The record is 
he talked to Mr. Hopper before these people went in there. There is no 
evidence here that he talked to Mr. Sands. 

MR. MILLER: I believe the record will show that this witness 
during the investigation protested to both Mr. Hopper and Mr. Sands. 

PRESIDING OFFICER BAIN: I don't remember the development. 

THE WITNESS: If you can point it out -- 

PRESIDING OFFICER BAIN (interrupting): We don't have the 
transcript. 

MR. MILLER: That was his testimony according to my notes. 

BY MR. MILLER: 

Q. If you did testify that you made a protest, Mr. Gilby, would you 
like to correct that statement at this time? A. If I did -- I mean if it is 
found in the record I did. 

Q. Would you like to correct that statement if it is found in the 
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record? A. And if I correct the statement what are you expecting me to 
say? 
Q. Is it your testimony now that during the time of the investigation 
by the Packers and Stockyards Branch at Chapin that you made no protest 
to either Mr. Hopper or Mr. Sands? A. I did. 
Q. You did what? A. Make protest. 
Q. That is exactly what I asked four or five questions, Mr. Gilby? 
A. That is the answer. 
Q. You did not know what records they were looking|at. If you 
didn't know, what was the basis of that protest ? A. The basis of the pro- 
test was that I had learned they were going further than we had agreed, 
Mr. Hopper and I, that they should do. 
Q. How did you know they were going further ? A. I\was informed 
that they were looking at things and digging up things -- let's put it this 
way. That I had not consented to let them do. 
Q. What things were you informed that they were looking at? A. 
I was informed that they were visiting places looking at sales, they were 


going into the records beyond the records of Midwest Order Buyers, that 


the financial records that would -- 
Q. (Interrupting) What records? A. That would show that we were 
financially solvent and that was the statement that Mr. Smith made, "Thank 
goodness you are solvent" before he left. 
Q. What records were you informed they were looking at? A. I 
was informedthat they were looking at our sales, they were looking at 
document underneath the sales, specifically going into all lof this data which 
was not the audit that we had arranged for. 
Q. Now, about five minutes ago, Mr. Gilby, you testified that you 
did not know what records they were looking at. A. That's correct, I still 
didn't know what records but I knew some records that they were looking 
at they should not. 
Q. There seems to be a few conflicting statements in your testi- 
mony, Mr. Gilby. I would like to start all over again. I would like to ask 
’ this question. At the time that Messrs. Sherman and McCoy were at Chapin 
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did you know what records they were looking at in any respect whatsoever ? 


A. I knew of some of the records they were looking at, yes. 
Q. And you discussed this matter with Harry Sparks, too, did you not ? 


A. I mentioned it to Harry Sparks. 

Q. And as a matter of fact, during that time you made no protest to 
Mr. Sands, did you? A. I didn't know that Mr. Sands was a party involved. 
I did know that Mr. Hopper was -- 

Q. (Interrupting) Isn't it a fact that you never made any protest to 
Mr. Sands during the time that Messrs. Sherman and McCoy were at Chapin? 
A. Yes, as to what I made protest to, that is a different thing. 

Q. You never had any conversation on this matter with Mr. Sands 

until sometime after the investigation at Chapin was completed, 
isn't that a fact? A. Yes, I had before. 

Q. When was that? A. At the time that that was discovered that 
there was an affidavit in being that I thought was improper. 

Q. Was that affidavit you refer to the affidavit obtained from Mr. 
George Ischer? A. Yes, that was the one. 

Q. You objected to that affidavit? A.I said they went beyond their 
scope in even asking for it and also the work involved in bringing that up 
was beyond their scope. 

Q. You mean you objected to the fact that they had requested Mr. 
Ischer -- A. (Interrupting) Yes, I think that was improper. I think the 
taking of the affidavit was improper. 

Q. Is that right? A. That's right. 

Q. That is your opinion? A. That's correct. 

Q. And that was the basis of your obj ection? A. Besides other 
things. 

Q. Why did you feel it was improper ? 

MR. MELNICOFF: That is a why question. That is inquiring into 

his mental process that is surely not proper on any examination, 
cross or direct. 

MR. MILLER: He has expressed his opinion. I can ask him the 
reason for that opinion. 
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PRESIDING OFFICER BAIN: I think it is a proper question. The 
objection is overruled. 
THE WITNESS: May I have the question, please, again? 
PRESIDING OFFICER BAI: Why did you think it was improper ? 
A. I had already discussed the matter with Mr. Hopper on several occa- 
sions and I already had demanded the article back from Mr.| Hopper. Then 
Mr. Hopper told me that he was out of the picture and that it was now being 
handled from the East St. Louis office, National Stockyards by Mr. Sands. 
BY MR. MILLER: 
Q. When you testified that you thought it was improper for the in- 
vestigator of the department to question Mr. Ischer why did) you think that 
was improper? A. Because he was not involved in this consent that we had 
given and discussed before we gave it. 
Q. Do you mean to say that the department has to get) consent before 
they can question anybody? A. In this case I am not talking) about the Stock- 
yards Act because we were working on the proposition that we were not 
subject, Midwest Order Buyers. 
Q. Well, now, the investigation -- all authority of the Department 
of Agriculture under the Stockyards Act was not limited to persons subject 
to the Act. 
MR. MELNICOFF: I object to that question. That calls for a legal 
conclusion and interpretation of the scope of the Packers and Stockyards 
Act and also the scope of their investigation not only under the Act but 
under the rules and regulations. That certainly is not a competent question 
to be addressed to the witness. 
PRESIDING OFFICER BAIN: If that is not a competent question I 
don't -- I don't believe the objection is good. It is overruled. 
MR. MILLER: I don't think there is any point in going into this 
matter further. 
BY MR. MILLER: 
Q. The alleged protest which you made to Mr. Sands was on the 


basis that you felt it was improper for them to question Mr. Ischer, is 
that correct? A. No, my protest to Mr. Sands was on the basis of obtaining 
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the affidavit which was on the work that these gentlemen were doing 
beyond the scope of the permitted work according to this correspondence. 

Q. Now, as nearly as you can recall, when did you make this alleged 
protest to Mr. Sands? A. Well, it was very shortly after the -- that I dis- 
covered that the affidavit existed. 

751 Q. When did you discover that the affidavit existed? A. I just 
don't remember unless I refer to the date on the affidavit. 

Q. The affidavit, I believe, is dated February 1, 1957. What I 
asked you was when did you discover that the affidavit had been given? 
A. I discovered it shortly after it had been given. 

Q. Mr. Gilby, 'the Bushnell Stockyards and the Springfield Stock- 
yards -- strike that. 

The Bushnell Stockyards and the Peoria Stockyards come within 
the district which is supervised by Mr. Hopper, do they not? A. They 
did, yes. 

Q. They still do, do they not? A. I don't know, I have been questioning 
that for sometime. They evidently have got a different man in this part of 
Minois. No, I haven't allocated Mr. Hopper to those particular markets 
that you speak of. 

Q. At the time of the investigation those two markets were under 
the jurisdiction of the district supervisor, Mr. Hopper, is that not cor- 
rect? A. That is as I understood it. 

Q. And Springfield and the Springfield Stockyards comes within 
the district supervised by Mr. Sands, is that not correct? A. To my 

knowledge they were also Mr. Hopper's. 

Q. Where do the annual reports from your operation at Springfield, 
where are they filed? A. The L.S. 

Q. And the annual report forms for your operations at Springfield, 
where are they filed? A. I would have to look at the’ report but we send 


some reports direct to Kansas City by arrangement and if this happens 
to be filed with Mr. Sands I didn't have any particular reason to know. 
Q. Now, you testified previously that you had prepared the annual 
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reports for Mr. Sparks which are submitted pursuant to the requirements 
of the Packers and Stockyards Act? A. Yes. 
Q. Is it not a fact, Mr. Gilby, that the reports of H. L. Sparks & 
Company of Bushnell and the annual reports of the H. L. Sparks & Com- 
pany of Peoria are submitted to the district supervisor's office in Chicago? 
A. Yes. 
Q. And is it also not true that the annual reports of H. L. Sparks & 


Company of Springfield, Nlinois, are submitted to the district supervisor's 


office at National Stockyards, East St. Louis? A. Yes. 
Q. And is it not also true that Chapin comes within, the Chapin, 
Illinois -- comes within, the district which is supervised by Mr. Sands? 
A. I would say it is not subject and we have never had that determined. 
Q. You say that they are not subject but that was not the question. 
A. I don't know whether Chapin comes within Mr. Hopper's and Mr. 
Sands' jurisdiction. I have never had the occasion to look it up. 
Q. Is Chapin south of Springfield? A. As far as I know it is directly 
across from Springfield, west. 
MR. MELNICOFF: I beg your pardon, I think that this matter of 
jurisdiction, now, I think the Examiner should take judicial notice of the 
location of Chapin, Illinois, with respect to Springfield, Ilinois. 
PRESIDING OFFICER BAIN: For the present ene, the actual 
location is not the question. The question is where the witness thinks it 
is. 
MR. MELNICOFF: I respectfully suggest, Mr. Examiner, that 
that is not the relevant issue herein, moreover I say that asking this 
witness to testify where the Department of Agriculture has and how the 
Department of Agriculture is divided up in the State of Illinois, for the 
purposes of administration the Stockyards Act certainly lies within their 
knowledge and not within the knowledge of this particular witness or 
any other witness. 
PRESIDING OFFICER BAIN: As I indicated the material question 
here is wherethe witness thinks it is. He has expressed /an opinion about 
the jurisdiction. I think the question has already been answered, if I re- 


member correctly. 
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MR. MILLER: We have an answer to the last question. 

PRESIDING OFFICER BAIN: Can the reporter tell us if the last 
question was answered or not ? 

BY MR. MILLER: : 

Q. Yesterday, I believe it was, Mr. Gilby,you testified with 
respect to scales operated by Midwest Order Buyers at their country 
buying points and their testing thereof. Is it true that Midwest Order 
Buyers has a scale at each of these country buying points? A. Yes. 

Q. And those scales are owned by Midwest Order Buyers? A. Yes, 
except it may be a leased property which already has the scale. 

Q. And who operates those scales? A. Where it is leased I can't 
answer that, at each individual point who. 

Q. In each case it would be an employee of Midwest Order Buyers, 
would it not? A. It may be a leased scale or something of that sort al- 


ready manned by somebody else, I don't know of any scale -- 


Q. (Interrupting) Which one? A. I don't know, I tell you there are 
leases that we have that probably the operation of any facilities on it comes 
under the fellow that operates the property from which we lease. 

Q. You are referring to what might be a railroad loading out scale? 
A. Not necessarily. 

Q. Do you mean to say that that is your actual country buying points 
where Midwest Order Buyers operates that they would have a leased scale? 
A. They may on some property that they leased and are occupying it as 
a part of the property for use. 

Q. All the country buying points have employees of Midwest Order 
Buyers? A.I can't answer that. 

Q. You don't know? A. I am of the opinion they are. 

Q. You are of the opinion that in each instance the scales of the 
country buying points -- A. (Interrupting) There is an employee of 
Midwest Order Buyers. 

* * * * 
REDIRECT EXAMINATION 
BY MR. MELNICOFF: 
Q. Mr. Gilby, would you refer to your Exhibits 4 through 12? Do 
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you have them here, sir? Do you now have your exhibits before you, 4 


through 12? A. I believai have. 
Q. Mr. Gilby, you were asked on cross-examination a series of 


questions concerning your testimony as disclosed by those exhibits in 
which you stated that the number of hogs alleged in Paragraph 4 of the 

Order of Inquiry should be changed. Do you recall generally those 
questions? A. Yes. 

Q. And illustrative of that group of questions was the inquiry made 
to you by Mr. Miller on cross-examination as to whether you sought to 
establish by your direct examination among other things that the number 
of hogs that were shipped to a particular packer, let's take Swift, the first 
one, do you recall that line of questioning generally? A. I believe I do. 

Q. Specifically, as I recall it, if my memory serves me, he asked 
you whether or not on the first line of Paragraph 4 of the Order of Inquiry 
whether you sought to establish that more than 835 hogs were sent to Swift 
in that transaction. Do you recall those questions? A.Yes. 

Q. Do you recall that you replied to him that you did not intend to 
establish that 1,185 hogs, which I believe you stated was the amended 
figure -- 

MR.MELNICOFF: Give me that question. 

(Question read.) _ 
BY MR. MELNICOFF: 

Q. (Continuing) -- rather than 835 hogs went to Swift? That is on 
the invoice of December 10. Do you recall that answer? A. Ido. 

Q. Was your answer then and is your answer now that 835 hogs did 
in fact go to Swift, is that right? A. Yes. 

Q. And it was your testimony on direct and on cross and is it your 


testimony now on redirect that the number of hogs that should be con- 
sidered in that transaction is 1,185 and not 835, is that right? A. Yes. 
Q. You say that an additional number of 350 hogs should be in- 


cluded for the purpose, is it true, of determining the number of hogs upon 
which the gain alleged in the last column of Page 3 in the Order of Inquiry 
should be aportioned? A. That is right. 

Q. So that to make it crystal clear as to what your meaning was, 
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do you divide 1,185, ‘the number of hogs, into 2,310 in order to determine 
the average gain per hog, is that right? A. That is right. 
Q. And that mathematical computation would give you a figure -- 


you tell me what the result would be. A. Approximately two pounds per 


hog. 

Q. Per hog. Instead of the result which could be obtained if you 
were to divide 835 into 2,310, and what would that result be? A. What 

date is this, December 10? It isa little under four pounds per 
head. 

f Q. Ibeg your pardon? A. A little under four pounds per head. 

Q. Now, the same reasons that we have discussed up to this time 
would apply and do apply to all the transactions involved in the amended 
head count, is that right? A. Yes. 

od * * * *” 

Q. The original buy figure, and let's take the second page of Exhib- 
it No. 12 wherein appears on the bottom half of that short sheet the 
computations upon which you based your statement. You referred to a 
figure there as being a cost figure. Will you tell us what that is? A. I 
said that the figure in this column was not the cost. 

PRESIDING OFFICER BAIN: That is the figure -- 

THE WITNESS: Under re-weigh", under "balance to Swift". 

* * * * * 

Q. In accomplishing, in pursuing accepted accountancy procedures, 
is it necessary in order to determine a question of the kind posed by 
Paragraph 4, is it necessary in those circumstances according to those 
accepted accountancy procedures to determine initially and basically 
and without doubt the cost figure involved, is that or is that not correct ? 
A. In my opinion, correct. 

Q. You must have such a cost figure, is that right? A. Yes, sir. 

Q. On your Exhibit No. 12, the one which you have been talking about 
what represents the cost figure? A. This that is called the buy-weight 
figure insofar as country points concerned, and on this exhibit there's no 
posted market figures. 
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Q. Yes. So your cost figure, then, is the original weight of the 
original draft of hogs, is that right? A. Yes, should be. 
Q. Pardon? A. Should be, yes. 
Q. Out of which there were sorted certain animals which are 
not involved in this complaint, is that right? A. Yes. 
Q. And out of which there were certain animals taken which are 
involved in this complaint? A. That is right. 
Q. And is your testimony now and was it your testimony on direct 
and cross that in order to determine the correct cost basis of the hogs 
involved in this proceeding it was necessary to begin with the cost figure, 
is that right? A. That is right. 
Q. And therefore, it was necessary and the cost figure, as you 
have stated, was the weight of the entire draft, is that true? A. Yes. 
Q. And to the extent that any figure, derived figure does not take 
into account this original cost, that derived figure would be erroneous, 
is that right? A. Correct. 
Q. And is it also true, Mr. Gilby, that it is that latter figure that 
the government has used in this case? A. Yes. 
Q. Thank you. Mr. Gilby, you have stated -- this is|a preliminary 
question, Mr. Examiner -- that your firm of certified public accountants 
and yourself as a certified public accountant perform the usual functions 
for the respondent and for Midwest Order Buyers that are generally per- 


formed by such persons as your firm and yourself, is that right? A. 


Yes. 
Q. In the performance of those duties, Mr. Gilby, is it true that you 


have a responsibility to your client, the person for whom /you perform these 
duties, is that right? A. Yes. 
Q. And is it also true, as the name indicates, that you have an obli- 
gation to the public? Is that true, you are a certified public accountant ? 
A. Yes. 
Q. Will you tell us very, very briefly what is the significance of 
the fact that a certified public accountant prepares a report and signs it 
with his name and official designation, what is the significance of that 
report to the public ? ; 
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A. The public recognizes the fact that a signature with "CPA." 
after it means that that man is qualified and certified to do the work that 
he signs his name to and they recognize it as the proper answer, or state- 
ment, or whatever is rendered above that signature or at the end of that 


report or that certificate rendered. 
BY MR. MELNICOFF: 
Q. Now, Mr. Gilby, did you carry with you that obligation to the pub- 
lic and that understanding in all the work that you performed for the re- 


spondents and for Midwest Order Buyers? A. Well, I had a lot of accounting 
work that didn't mean the signing of a statement. 

Q. I mean insofar as your work with their books ami records were 
concerned and is concerned, are you cognizant and aware of that respon- 
sibility? A. Oh, yes, all the time. 

Q. Specifically, now, Mr. Gilby, since you have testified that the 
cost figures, as we have gone over just a moment ago, in your work for 
this group, the respondents and the Midwest Order Buyers, did you find 
it necessary to consult their sales records? A. Yes, their record of sale. 

Q. Would those invoice records be of significance to you in perform- 
ing your duties for these persons I have mentioned? A. Will you ask that 
again? 

Q. Would the invoice records be of significance to you in performing 
this work for these persons that I have mentioned? A. Yes, sir. 

Q. In those circumstances, since you have testified how important 
it is to have a correct cost figure, would you say it is also important to 
have a correct sales figure, is that right? A. Yes. 

PRESIDING OFFICER BAIN: You are speaking of weights now in- 
stead of dollars? 

MR. MELNICOFF: Yes, of course, Mr. Examiner. 

PRESIDING OFFICER BAIN: To me cost doesn't mean pounds, it 
means dollars. 

MR. MELNICOFF: I'm glad you called my attention to it. We are 
speaking in terms of cost and sales and in dollars. I meant to include it 
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in all my prior questions and all my subsequent questions. 
778 very much. 
BY MR. MELNICOFF: 

Q. When you work with those invoice figures you were told that 
those were invoice figures based upon scale tickets, is that right? A. Yes. 

Q. You were told, were you not, and there is testimony in this rec- 
ord to this effect and to this fact, that every invoice made| and prepared 
by Midwest Order Buyers was based upon a scale ticket re-weigh, is that 
right? A. Not always re-weighed. If we used the original ticket. 

Q. And the only time you used the original ticket is when there was 
a purchase from Midwest Order Buyers from a posted yard, is that right? 
A. No, we might use that in the purchase of a country point. 

Q. That is right, but there was a re-weigh every time an invoice 
figure was determined, that is what you have been told, is that right? 


A. Yes. 
Q. Having in mind your position and everything, would you have 


used that figure if you did not know it to be a fact? A. If, I did not know 
it to be a fact? 

Q. Would you have used that figure? A. No. 

7719 Q. If you had any doubt that the invoice figure, the |figure that ap- 

peared in the invoice was anything other than a figure based on a re-weigh 
I described as you have, would you have used such a figure? A. No. 

Q. And you state, then, Mr. Gilby, as a certified public accountant, 
certified for a good many years, is that right? A. Yes, 

Q. Will you pledge not only your fitness and ability as a certified 
public accountant but reputation as well in support of that statement, is 
that right? A. Yes. 

Q. Mr. Gilby, some doubt was expressed, and I might add justifiably 
so since it was cross-examination, as to the validity of the methods used 
by you in the preparation and use of Exhibits 4 to 12 concerning the addi- 
tion of other hogs to the figures appearing in Paragraph 4. Do you recall 
that? A. Yes, in relation to the gain shown. 
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@. Yes. Idon't know whether I asked you this on direct, if I didn't 
I wish to ask it now. Were those procedures followed by you accepted 
accountancy procedures? A. Yes. 

Q. This is something new that you thought might be helpful in this 

case? A. No. 

Q. It is based on sound and accepted accountancy procedures that 
should be and could be used by any accountant, is that right? A. Yes. 

Q. And the books and records and the figures that you used to apply 
to this procedure, were they available as far as you know to the persons 
who conducted the investigation at Chapin, Illinois, upon which this Writ 
of Inquiry was issued? A. Yes. 

Q. You consulted the same books and records, is that right? 

A. Idon't know all the books I consulted, but I consulted the books that 
should be consulted. 

Q. Then if you didn't consult them it was their omission, is that 
right? A. Yes. 

Q. And to the extent that they did omit to consult the books and 
records, would you say now as aC.P.A. that they did not follow accepted 
accountancy procedures? A. In answer to the problem before us? 

Q. Yes, I am sticking to the problem before us. A. Correct. 

Q. Mr. Gilby, you were asked certain questions concerning certain 
scale tickets and so on and so forth which appeared in Paragraph 11 of 
the Order of Inquiry. Do you recall those? Specifically in Paragraph 8, 
do you recall those? A. Yes. 

Q. Do you recall being shown a series of exhibits introduced by 
the government in connection with the allegations alleged there? A. Yes, 
I recall. 

Q. Do you recall, too, that you testified with respect to these 
allegations and that you interpreted certain information appearing on 
either the scale’ tickets that were shown to us as government exhibits 
and also from scale tickets and other memoranda which you yourself had? 
A. Yes. 

Q. Isn't it true that you were doing what a person in your position 
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frequently does, you are interpreting records as you find|them? A. Yes. 
Q. You never intended to convey nor can you ever say that you 

had made any of those records to which you had testified? A. That is 

right. 
Q. You never stated nor did you intend to state that you were 
present when those records were made, is that true? A. That 

is right. 
Q. And you were merely, or is it true that you were merely giving 

your formed interpretation of those records as you found|them? A. Yes. 
Q. And to the extent that that formed interpretation may not dis- 

close all of the facts, that is a matter that stems from the fraility of the 


matter before you and not from a matter of intent on your part to convey 


anything other than the true story, is that true? A. Yes. 
Q. Certain of those exhibits, and I am referring now to those in 
Paragraph 11-B, yes, concern what you have called, I believe, or what 
did you call those involved with price breakdown, is that |the proper word 
touse? A. That is right. 
Q. What did you mean by that? A. I meant certain hogs on that 
scale ticket were a different value hog than some of the rest of them. 
Q. Was the number of hogs, total number of hogs involved, were 
they changed? A. No. 
Q. Was the poundage in any way changed? A. Not to total 
poundage, no. : 
7183 Q. What transaction did those scale tickets reflect to the certain 
entry date? A. The transaction reflected the fact that the memorandum 
was placed on the scale ticket so the invoice maker would know how much 
to charge out at twenty-five or twenty-five and a half, whatever was 
shown there. 
Q. Was that to reflect the bargain struck between the seller and 
purchaser? A. Yes. 
Q. After title passed? A. No, that is the original invoice. 
Q. Yes. A. It is reflected on there. 
Q. But it was to reflect-- A. Depends on who you say the title 
is passed to. 
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Q. Mr. Gilby, I appreciate that answer and frankly I don't know 
how best to describe it, but that is a legal question and I have used the 
same term, I can't elaborate. But essentially, and actually, sub- 
stantially it was a transaction between the purchaser and seller reflect- 
inga price? A. Yes. 

Q. It did not effect the number of hogs involved? A. The total 
number, no. 

Q. It didn't change the total poundage? A. No. 

Q. What kind of hogs were those that were involved in those trans- 
actions? A. Regular hogs purchased on that market. 

Q. Any particular kind of hogs as far as you know? A. Not that I 
recollect. 

Q. Were the hogs that were involved of any particular category, 
were they of any particular classification as far as you know? A. On 
the price classification which enumerates probably from weight. 

Q. Do you know any reason why the purchaser and seller would 
bargain on the basis of price? A. They would only bargain on the 
price that they were buying the hogs at and then the sale prices would 
result because of the kind of hog. 

Q. Simply, were these hogs that the purchaser and seller felt for 
some reason or another were below grade or were not? A. No, itisa 
matter of price! of every invoice that goes out. Regular practice. 

Q. I believe you were asked something on cross-examination in 
connection with the sale of hogs by the Sparks posted yard entity to 
Midwest Order Buyers. Do you recall that line of inquiry generally? 
A. Yes. 

@. Some question was raised, as I recall it, as to the method in 
which payment ‘was made. Do you recall that? A. Yes. 


Q. Can you tell us now how payment was made by Midwest to the 
posted intity, posted yard intity? A. By check from Midwest. 

@. Is that shown on an invoice? A. That particular purchase 
from the posted market? 

Q. Yes, Iam referring to that. A. Yes. 
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Q. And that invoice, as you understand it, and as you know and as 
you have testified, was made pursuant to a scale ticket to a weigh-in, is 
that right? A. Yes. 

Q. Now, some question was raised and some inquiry was made as 
to the fact that on the certain invoice there appears to be a stamp which, 
it was indicated, might show that H. L. Sparks or someone in his company 
- was somehow involved in the payment. Will you explain that? A. If you 
are speaking about the stamp that asks for all remittances to be made to 
a certain point, yes. 

Q. Yes. For example, let me show you Complainant's Exhibit 19. 
Do you see that notation on the bottom of the invoice? A. Yes. 

Q. Will you explain that, please. A. When Heil Packing, who re- 
ceives this invoice, makes out their check in payment, it is made to Mid- 
west Order Buyers but it is addressed to an address which is shown here, 
H. L. Sparks & Company, National Stockyards, Illinois. It may be mailed 
to Midwest and then sent down to H. L. Sparks & Company, National Stock- 
yards, Illinois. That is only an address, and when it is received there it is 
put in the Midwest bank account in St. Louis or East St. Louis, National 
Stockyards. . 

Q. The payee in the check in all cases was Midwest Order Buyer? 
A. Yes. 

Q. What was the reason for requiring this sort of a dispostion of 
the check or handling of the check? A. I take it it was due to the fact that 
I counseled with Mr. H. L. Sparks that he shouldn't keep |such a large 
amount of funds in the small country banks. Also, to hasten the receipt 
of this money so it could be used, and the payer was cbse to the St. Louis 
address. 

MR. MELNICOFF: I guess that is all. Thank you, Mr. Gilby. 

* a * * * 
RECROSS-EXAMINATION 
BY MR. MILLER: 

Q. Mr. Gilby, I have just a couple of things that I would like to 

clear up. First of all, and I am not exactly sure that this is clear in the 
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record, with respect to the December 10, 1955, transaction alleged in 
Paragraph 4 of the Order of Inquiry, you stated to Mr. Melnicoff that the 
number of hogs that should have been considered was 1,185 instead of 835. 
In other words, an additional 350 hogs. I want to make it clear that the 
additional 350 hogs to which you referred were not sold to Swift & Com- 
pany, were they? A. No. 

Q. Now, the second thing I would like to clear up, Mr. Gilby, is 
that you stated that you were told that every invoice figure was based 
upon an actual re-weigh of the hogs or an actual weight. A. Yes. 

Q. Your next answer following that was that you knew it to bea 
fact that the invoice figure was pased upon an actual weight. A. Yes. 

Q. Now, Mr. Gilby, there is quite a hurdle between those two 
answers. How did you know it to be a fact that the invoice figure was 
based upon an actual weight ? A. Because it reflected the report of these 
actual weights in the place where the item was shipped. 

Q. In other words, it is your testimony that you were told it was 
an actual weight? A. No. I would say it was based on an actual report. 
I am not told through a report. 

Q. You don't have any personal knowledge that these hogs were 
re-weighed, do you? A. Yes, I have. 

Q. What personal knowledge do you have? A. Because of my 
interest in connection with my work. 

Q. In other words, I get pack to the same question I asked you be- 
fore, your answer is based upon the fact that you were told they were ac- 
tual re-weighs? A. No. 

Q. Did you see the hogs weighed? A. Some places, yes. 

Q. All the hogs involved in these transactions? A. No, I don't 
stay down to those points. 


Q. Did you see any of the hogs involved in these transactions re- 
weighed? A. Yes. 

Q. Which ones? A.I can't point them out here now. 

Q. Mr. Gilby, you have stated on the stand that you knew it to be 
a fact that the invoice figure was based upon an actual weight figure and 
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all I want to know is how did you know it to be a fact. 


that are sent in connection with the re-weigh. 
Q. Only because of the reports that you received? 


A. By reports 


A. Actual state- 


ments and reports that are sent to Chapin in connection with their account- 


ing work. 


Q. In other words, figures appearing in the records of Midwest 


Order Buyers, is that right? A. Yes. 


Q. Now, the third thing, Mr. Gilby, is, and I will be frank to admit 
that Iam completely confused on this now, you were asked several ques- 
tions with respect to a transaction in which notations appeared upon a 
Sparks copy of a scale ticket whereby a division was made of the original 


number of hogs weighed. A. Yes, sir. 


Q. Do you recall answering Mr. Melnicoff's questions on that 


transaction? A. Yes, I do. 


Q. Now, in that transaction, if you recall, a certain number of hogs 
were weighed by the stockyard company at a certain weight. A. The 


total on the ticket. 


Q. On the Sparks copy of the scale ticket the total number of hogs 


originally weighed is broken down into two different numbers. A. 


Not two numbers but two amounts. 


Q. And also two separate head counts totaling the original number, 


is that right? A. Yes, sir. 


Q. And I am not sure that I understood you correctly, but I thought 
you said that that was done because the hogs were in different price 


brackets. A. That is right. 


Q. And that was done as a result of negotiations or as a result of 


negotiations between Sparks and the ultimate buyer? A. 


That is the 


ordinary negotiations that go along with every sale. If they have hogs 
in that line that call for a different price than the rest of/the hogs, then, 
it is marked accordingly so that the invoice maker can use the price to 


get the poundage shown. 
Q. Well, in other words-- A. Automatically if you 


buy a certain 
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weight of hog it takes a different price than another weight of hog, but the 
market shows a certain figure, then it will probably quote the different 
weights of hogs. 

Q. Now, in this transaction that we are talking about 121 hogs were 
weighed to Sparks No. 4 and the 121 were broken down into lots of twenty- 
five and ninety-six. The lot of twenty-five was invoiced to Merkel Packing 
at twenty-five and a half per hundredweight and the ninety-six hogs were 
invoiced to Merkel at $26 per hundredweight. A. Yes, same buyer. 

Q. Is it your testimony that after those hogs were weighed then the 
bargain was struck with Merkel Packing Company? A. No, the bargain 
has already been set and the price is placed on there and that is the ac- 
cepted price. 

Q. Who put the price on there? A. H. L. Sparks & Company. 

@. And when was-- A. If that is one of H. L. Sparks. 

Q@. And when was the price puton there? A. At the time the 
scale ticket came up and they had sold the hogs to Merkel. 

Q. At the time the scale ticket came up to the Sparks office and 
they sold the hogs to Merkel, and it was at that time they made the 
division? A. Yes. 

Q. You testified this morning that that twenty-five head count was 


put on there by the weigh master. A. The scale ticket is in our possession 


right away and that is where the material was placed by the weigh master 
on the ticket, yes. 

Q. I don't quite follow your testimony, Mr. Gilby. At one point you 
agree that the information is put on the scale ticket when it gets up to the 
Sparks office and the next minute-- A. They are told. Pardon me. 

They are told the way those hogs are sold, it is with that point. 

Q. Who is told that? A. H. L. Sparks & Company. 

Q. Who is told to weigh the hogs, who is told? A. The invoicer. 

Q. The invoice is made in the office of H. L. Sparks & Company 
in the Exchange Building? A. Yes. And usually, asa matter of practice, 
they are told to weigh the hogs the way they have been sold. 

Q. Now, the invoice isn't made before the scale ticket. A. As 
a standard price for the different weights for the hogs on that invoice. 
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Q. The invoice isn't made before the scale ticket. A. No, but the 
invoice is made from the scale ticket. 

Q. That is right. A. So in order to give the invoicer the information 
which shall be used in making the invoice it is memorized, or not memo- 
rized, but made a memorandum on that scale ticket on the| retained copy 
of the Sparks scale ticket. 

Q. Who makes the memorandum on the scale ticket? A. Maybe 

H. L. Sparks or whoever attends to that scale ticket when it becomes 
ready for billing. 

Q. Is it a regular practice, Mr. Gilby, to make notations on scale 
tickets like this by H. L. Sparks & Company? A. Yes, itis a regular 
practice. It doesn't make it part of the scale ticket, it simply makes it 
a part of the scale ticket to be handed to the invoicer so the proper price 
will be used. 

Q. Then the invoicer used the information on the scale ticket to 
prepare the invoice? A. That is right. 

* * * * 
MR. MELNICOFF: I will call Mr. Ischer, please. 
GEORGE J. ISCHER 
was called as a witness and, having been sworn by the Presiding Officer, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MELNICOFF: 

Q. Please state your name. A. George J. Ischer, Jr. 

Q. Where do you reside? A. No. 1 North Crescent) Drive, Jackson- 
ville, Illinois. 
Q. By whom are you employed? A. Midwest Order Buyers. 

Q. Were you employed by Midwest Order Buyers on or about Feb- 
ruary 1, 1957? A. Yes, sir. 

Q. Were you employed by them sometime prior to that? A. Yes, 
sir. 

Q. And are you employed by them now? A. Yes, sir. 

Q. And that has been a continuous employment, I take it? A. 
Yes, sir. 
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Q. When did you begin there? A. January the 26th, 1946. 

PRESIDING OFFICER BAIN: Just a minute, please. I don't know 
whether this should be mentioned but I guess it should. Did you intend 
to subpoena this witness? 

MR. MELNICOFF: Yes, I intend to subpoena Mr. Ischer. 

PRESIDING OFFICER BAIN: I haven't signed the subpoena. 

MR. MELNICOFF: Excuse me, I thought you had. 

BY MR. MELNICOFF: 

Q. Mr. Ischer, you are here pursuant to a subpoena? A.Yes, I 
am. 

Q. Was that subpoena served upon you prior to the time you took 
the stand? A. Yes, sir. 

Q. And you appeared on the stand pursuant to a subpoena? A. Yes, 
sir. 

Q. All the answers you gave to the questions heretofore given by 
you during your attendance here respond to that subpoena? A. Yes, sir. 

Q. Now, before you were employed by Midwest Order Buyers, by 
whom were you employed? A. Prior to the Midwest Order Buyers, United 
States Navy. 


Q. I gather that was a required employment? A. Yes, sir. 

Q. That had to do with a little unpleasantness I take it, it was en- 
forced? A. Yes. 

Q. In short, you were in the navy during the war? A. Yes, Sir. 


Q. How long were you inthe war? A. From October, 1943. 

Q. Until? A. Until January, 1946. 

Q. And shortly after your honorable discharge from the navy you 
became employed by Midwest Order Buyers? A. Yes, sir. 

Q. In fairness I say to you honorably discharged. Were you honor- 
ably discharged from the service? A. Yes, sir, January the 6th. 

Q. I was sure of that, that is why I said it, I wanted it to come 
from you. 

Prior to entering the service, what was your employment? A. Prior 
to entering the service I was with Merchants Chemical Company in 
Chicago, Mlinois. 
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Q. And I take it by now you have given us your principal employ- 
ment of your adult life, is that right? A. Yes, sir. 
Q. What has been your education and training, Mr.|Ischer? A. I 
didn't quite finish high school, I got three and a half years of high school, 
and then I studied accounting work through LaSalle Extension School in 
Chicago for three years. 
Q. And what has been the general nature of your work, excluding 
your service, of course? A. The general nature of my work has been 
accounting work. 
Q. So you have been in the accountancy field, accounting work 
within the limits as you have described it during your entire adult life, 
excluding the course in the navy? A. Yes, Sir. 
Q. Well, tell us about the navy work. A. I was in the disbursing 
office in the navy working with the ships' crew and the payroll and 
officers’ orders. It was all accounting and clerical work aboard my stint 
in the navy. 
Q. And you performed the usual duties associated with those posi- 
tions during your naval service, is that right? A. Yes, sir. 
Q. Now, you say you came with Midwest Order Buyers in January 
of what year was that? A. 1946. 
Q. And where were you employed physically, in what city, county, 
state? A. Chapin, Illinois. 
Q. And what were your duties as such? A. At the time of January 26 
I just went to the Midwest Order Buyers as a special assignment to help 
get the bookkeeping in order. They were about three months behind on 
their book work. It was just a temporary assignment at the time. 
Q. That was in 1946? A. 1946. 


Q. And you are still with them ? A. Yes, sir. 
* * * * * 


Q. Now, you have testified you have been employed with the Mid- 
west Order Buyers beginning in January, 1946, that it's been a continued 
employment, that you were brought there for the purpose initially of 
temporarily getting the books and records straightened out, which had 
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fallen to some disarray, as I understand. A. Yes, sir. 

Q. And you have remained there ever since? A, Yes, sir. 

Q. Andas I recall, my last question before this coloque had to 
do with the nature of your duties since you undertook this temporary 
assignment some two or three years ago. A. After about four weeks I 
was offered the position there as bookkeeper for the Midwest Order 
Buyers. 

Q. And have you continued at that position? A. I continued in that 
capacity until about the middle of 1949 or beginning of 1950. 

Q. And then what happened? A. Then I took over the duties there 
as manager replacing the man that was doing those particular duties at 
the time. 

Q. Having to do with the purchase and distribution of hogs, I take 
it? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. Now, let me direct your attention to the latter part of 1956, 
the early part of 1957. What, if anything, occurred at that time in connec - 
tion with an investigation by the Department of Agriculture? Did some 
investigators appear at that time there? A. Yes, sir. We had one investi- 
gator, a Mr. Smith came to the office. 

Q. How long did he stay? A. He stayed about four days. 

Q. And what did he do while he was there? A. Mr. Smith looked 
at the financial statement of the Midwest Order Buyers. 

Q. And did he look at anything else as far as you know? A. He 
also looked at the records on the H. L. Sparks & Company of Bushnell, 


H. L. Sparks & Company of Peoria, and the H. L. Sparks & Company 
books of Springfield. . 

Q. He confined his inquiries and his examinations to those sets 
of books, did he? A. Yes, sir. 

Q. Do you know whether or not he further restricted his inquiry 
in connection with those books, that is, what did he look at particularly in 
those books, if you know? A. I don't know what he looked at in particular. 
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Q. Can you give us any idea as to what he looked at? A. The main 
thing he was there to look at on those books was the financial statement 
for each entity as well as the Midwest Order Buyers financial statement. 

Q. And then he was there -- did you tell us when he| was there, I 
have forgotten. A. He was there sometime in January, I don't know the 
date, sir. 

Q. January, 1957? A. Yes, sir. 

Q. Then he left, I take it? A. He was there about four days. 

Q. And he was succeeded by somebody else? A. Yes, sir. 

Q. Who was that? A. To my knowledge it was a Mr. Sherman. 

Q. Was Mr. McCoy there? A. Mr. McCoy came there after Mr. 
Sherman had arrived. 

Q. And Mr. Sherman, when he arrived, I think you told us that was 
the latter part of January, '57, is that right? A. Yes, sir, 

Q. And Mr. McCoy was there at the same time? A. Mr. McCoy 
came a day or so afterwards. 

Q. Isee. Now, when did you meet Mr. Sherman? Had you met 

him before? A. No, sir. 

Q. Did he present himself to you when he arrived there? A. He 
presented himself at the office. 

Q. He introduced himself to you? A. Yes, sir. 

Q. Showed his credentials? A. Yes, sir. 

Q. And what did he ask you, if anything? A. He said that he was 
there to go over the books of the H. L. Sparks & Company of Bushnell, 
H. L. Sparks & Company of Peoria, and H. L. Sparks & Company of 
Springfield together with Midwest Order Buyers’ books. 

Q. Did you assign an office to him? A. We gave him a desk in 
the back office. 

Q. Now, this was in Chapin, Illinois, was it not? A. Yes, sir. 


Q. There is a two-story building where these events took place? 


A. Yes, sir. 
Q. And that is in connection with a buying point, isn't it true, of 


Midwest Order Buyers? A. Yes, sir. 
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Q. Downstairs on the ground level there are certain stock pens 

and shoots and a scale, a large platform scale, all associated 
with the purchase and sale of hogs, is that right? A. Yes, sir. 

Q. And then upstairs, I understand, there's some office space? 
A. Two offices. 

Q. There's a set of stairs, of course, leading up? A. Yes, sir. 

Q. That is, stairs, and then there's a room on this side, is that 
right? A. Yes, sir. 

Q. By this side, I mean on the left as you come in. A. Yes, sir. 

Q. And there's another room to the right, is that right? A. Yes, 


Q. And your room is this room on the left,is that right? A. Yes, 


Q. Now, you assigned a desk to Mr. Sherman in the room to the 
right, is that true? A. Yes, sir. 

Q. And who else was in that room with him? What was that room 
used for by Midwest Order Buyers? A. That is the room where all the 

records, the majority of the records and the bookkeeping is kept. 

Q. And there was -- A. Two desks. 

Q. Two desks, and you assigned one of those desks to Mr. Sherman 
and Mr. McCoy? A. Yes, sir. 

Q. Now, this room to the left here, how many desks are in that? 
A. Two desks in that room. 

Q. From my recollection there is one desk here (indicating), is 
that right? A. Yes, sir. 

Q. And there's another desk in about that position (indicating) ? 
A. Yes, sir, about the same angle as the other one. No, the other way, 
turned around so the two corners were almost touching in the center. 

Q. Sort of a V shape, is that right? A. Yes. 

Q. Not a good V but that is the best Ican do. This one here (in- 


dicating), the upper one in this non-perspective drawing, this is your 
desk, is that right? A. Yes, sir. 
Q. And this desk over here (indicating), the other one, that desk 
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is whose desk? A. Well, that desk is occupied by several people. 


Q. Now, are there any telephones in this room, I mean this room 
to the left? We will call that the left room, the other one the right one. 
Any telephone in this room to the left? A. Yes, sir, there are four telephones. 


Q. Why are there four telephones? A. We have two lines, two lines 
into the office and we have a phone on each one. 
Q. Are there any phones in the right room? A. No, 
Q. All telephones are in here? A. Yes, sir. 
Q. Now, did you have any conversations with Mr. Sherman from the 
time that he arrived, you say the latter part of January, 1957, during the 
course of these investigations there? A. Oh, from the time he arrived he 
told me he wanted to see Midwest Order Buyers’ books. We showed the 
big work book, ’as we call it, as to how the information was gathered for 
these various invoices for getting our billing on our invoices. 
Q. Did Mr. Sherman spend much of his time in this room, the left 
room? A. No, sir. 
Do you know where he spent most of his time? A. Yes, sir. Quite a 
bit of it was spent down below. 
Q. On the first floor? A. Yes, sir. 
Q. That is where I think you told me you have the pens and the scales 
and the purchasing. A. The pens and scales are outside., Their scales 
are not in the office. 
Q. In other words, there is an office room down here, too? A. The 
office room is under the left there. 
Q. There is an office room here? A.Yes, sir. 
Q. And who sits in that office? A. Well, that's the man downstairs 
that does the buying of the hogs, there's usually one or two of them there. 
Q. And that's the room that they use in computation to the room 
that you use up there? A. Yes, sir. 
Q. You say Mr. Sherman spent most of his time down here in this 
lower office? A. Yes, sir. 
Q. A good deal of the time, anyway? A. Yes, sir. 
Q. Do you know whether or not he spent any time observing the 
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weighing activities And so forth that were going on in connection with 
the purchasing and sale of hogs at Chapin? A. No, sir, I don't. 

Q. Now, let me direct your attention, if I may, to February the 
ist, 1957. A. Yes, sir. 

Q. Do you recall whether or not you saw Mr. Sherman on that day? 
A. Oh, it was in the morning when Mr. Sherman got there. 

Q. What time was that? A. I would say around 9:30. 

Q. What time did he generally arrive at your office? A. Around 
9, 9:30. 

Q. Suppose you tell us what happened on February 1, 1957. A. Mr. 
Sherman went up to the right office and asked me to step in. He said he 
had to make a report to his boss to show that he had been up there at our 
place and working on our records. 

Q. By that, you mean he came up the stairs and came into the 
room where you were? A. Into the other room. 

Q. And you were in this right room? A. I was at my desk in the 

front room. | He asked to see me and told me what he wanted, and 


he wanted just a rough outline of my duties at Midwest Order Buyers. 
Q. For what purpose? A. Just to make a report that he had been 
up there and talked to the manager and the work involved and the duties 


connected with the position there with Midwest Order Buyers. He had 
to make a report to his superior that he had been up there. 

@. Was that allhe said to you, you are certain that that is all he 
said to you at that time? A. He asked my full name. 

Q. At that time that is all he said to you? A. Yes, sir. 

Q. And then you were in this room on the right, is that right? A. 
I was in the room on the right at that time. 

Q. Tell us what happened after that. A. Well, I told him it would 
be all right to give him a report that he was there. I went back to my own 
office because I had other phone calls and things to take care of in the 
meantime. 

Q. Go ahead. A. And as soon as they were not so pressing I went 
pack in the office and the questions he asked me I started answering. 
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Q. Now, at the time he asked you questions you say jyou were in this 


right room, is that right? A. Yes, sir. 


Q. And he was sitting at his desk, was he? A. Yes,)sir. 

Q. Were you standing or sitting at that time? A. I was standing. 

Q. In your presence did Mr. Sherman make any record of your 
conversation? A. He was making notes. 

Q. Did you observe on what he was making his notes? A. I ob- 
served on that yellow paper. 

Q. Mr. Ischer, I show you what has been introduced |in evidence as 
Respondent's Exhibit No. 1. This is a thermofax copy, as| you see. Does 
that resemble in any way physically the notes that you saw Mr. Sherman 
prepare the morning of February 1, 1957, in Chapin, Illinois, while you 
were talking to him? A. I noticed some of these notes, I didn't notice him 
writing all of them. 

Q. But the piece of paper, is that the paper, or do you recognize 
that as a copy of the paper on which he made those notes? A. I know 
this paper isn't the copy of it. 

Q. What kind of paper did he make that note on? A. It looked to 
me on yellow paper. 

Q. Merely for purposes of comparison -- 

MR.MILLER: May the Examiner please, maybe I can shorten this 
up. 

Mr. Melnicoff, since you introduced a copy into evidence the other 
day I have found the original notes which Mr. Sherman made at Chapin. 

MR. MELNICOFF: May I have it, please? 

MR. MILLER: The pages are not in correct order, 

MR. MELNICOFF: May we have a moment while Mr. Miller gets 
them in the correct order? 

MR. MILLER: I will now take the staple out of them. 

MR. MELNICOFF: Mr. Examiner, may I have marked for identi- 
fication as Respondent's Exhibit No. 1-A these three sheets of paper which 
have just been handed to me which Mr. Miller -- 1-A, pardon me, I believe 
a copy of that is already in evidence. 
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PRESIDING OFFICER BAIN: I will mark it Respondent's Exhibit 
1-A. From the conversation, I gather this is an original of what Respon- 
dent's Exhibit 1 is. 

MR. MELNICOFF: Yes, sir, that is the statement. We are going to 
examine it. 


(Thereupon the document above referred to was 
marked for identification as Respondent's Ex- 
hibit No. 1-A.) 


BY MR. MELNICOFF: 

Q. Mr. Ischer, I now hand you what I have been given a moment 
ago by Mr. Miller, three sheets of paper which have been given to me as 
the original notes made by Mr. Sherman at the time of this conversation. 
Do you recognize Respondent's Exhibit No. 1-A? A. Yes, sir, I do. 

Q. Do you now Say that those are the original notes that were made 
by Mr. Sherman at the time that he had this conversation with you? Is 
that the kind of paper, do you recognize the paper? A. Yes, sir. 

Q. Now, those notes were made in the course of your conversa- 
tion with Mr. Sherman over a period of time, is that right? A. Yes, sir, 
they were prepared in the morning. 

Q. Suppose you describe just what happened during that morning. 
A. Well, he talked to me and secured my name and address and that I 
was manager of Midwest Order Buyers. He asked me my duties and how 
we get our information at each point talks to Chapin. And he said he 
had to have this prepared in form to send in to the superior to show he 
was up here. 

Q. Was this one long continuous interview? A. No, sir, it was in 
several times. 

Q. Why was it broken up? A. Due to interruptions on the telephone 
in the other office, talking to various points and various boys up and 
down the circuit. 

Q. While you were talking to Mr. Sherman in the right room the 
phone would ring and you would answer it, and you would then return to 


his room? A. Yes, sir. 
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Q. And I take it there came a time when the interview was concluded, 
is that right? A. Yes, sir. 
Q. What did you do then? A. Well, after telling some of the articles 
already I would think of something else and tell him to make an addition. 
Q. When you finally told him everything that you thought he should 
be told, or rather when he concluded the interview, you went back to your 
room, is that right? A. Yes, sir. 
Q. And you took up and continued to perform your usual duties? 
A. Yes, sir. 
Q. When did you next see Mr. Sherman in connection with the inter- 
view? A. I didn't see Mr. Sherman in connection with that until he 


came in and said he had it ready for me to sign. 
Q. When was that? A. It was after 12:10 or 12:15,| at noon. 
Q. It was after 12:10 or 12:15. What was the other matter? How 
close to 1 o'clock, or was it? A. It was prior to 1, I would say prior to 


quarter until 1. 

Q. What is your best recollection? A. It would be between 12:15 
and 12:45. 

Q. That is when Mr. Sherman came to you? A. Yes, sir. 

Q. Tell us what happened there, in your own words, just exactly 
what happened. A. Mr. Sherman said he had the paper prepared for me 
to sign. I said, Well, I'm not going to sign anything until I read it to 
Mr. Sparks and see what he says about it." So I got Mr. Sparks on the 
phone and I started reading to Mr. Sparks. In the meantime I was inter- 
rupted by another phone call and I gave it to Mr. Sherman to continue 
reading to Mr. Sparks. I concluded my telephone call, he concluded with 
Mr. Sparks and he said Sparks wanted to talk to me again. I took the 
phone from Mr. Sherman and Mr. Sparks said, "I can't see anything 
wrong in there. It's everything the way we operate our business and the 
way we do business." He says, "T can't see any harm in signing it." 

Q. Then what happened? A. I went back talking about hogs. He 
says, "Let's forget about that now, let's talk about the hogs. What does 
it look like? What does the run look like today? About how many hogs 
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are we going to receive? What does it look like we are going to get ?" 
At that conclusion again it was suggested it had to be O.K.'d to sign this 
bill. 

Q. Now, at the time that you called Mr. Sparks did you or did you 
not have anything in your hand by way of notes or papers which you 
wished to discuss with Mr. Sparks? A. At the time I was ready to call 
Mr. Sparks this is what was handed to me to read. 

Q. By this, you mean Respondent's Exhibit No. 1-A for identifica- 
tion? A. Yes, sir. 

Q. That was handed to you to read? A. That was handed to me to 
read. 

Q. And it is that which you began to read to Mr. Sparks, is that 
right? A. Yes, sir. 

Q. How far did you get in that reading? A. I got down here to my 

calls to the various points. 

Q. And at that time you say the phone rang and you were called 

to answer the phone, is that right? A. Just a second, now. I got 
down here to the banking being done at Chapin. 

Q. Then the phone call interrupted? A. Yes, sir. 

Q. And that's the time you say -- what did you do then, hand it 
over to Mr. Sherman? A. That's when Mr. Sherman took over and read to 
Mr. Sparks. 

Q. Did you hear what he read to Mr. Sparks? A. No, sir, because 
I was talking on the other phone and the two phones are situated alongside 
of my desk. He was standing behind me on one and I was sitting down 
talking on the other. 

Q. At the conclusion of that telephone conversation with Mr. 
Sparks, as you have indicated, did Mr. Sherman give you anything to sign? 
A. Not right away, no, sir. 

Q. What did he do then? A. Mr. Sparks told me it was O.K. to 
sign it and he held the paper in his hand, not this paper, held the paper 
in his hand and told me that I was to raise my hand, it was in the form 
of an affidavit. 
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Q. I herewith hand you Complainant's Exhibit No. 42 and ask 
you to examine that and tell me whether or not that's the piece of paper 

that Mr. Sherman asked you to sign. A. Yes, sir. That's the piece 
of paper I signed. 

Q. Isee. Now, will you describe the circumstances |attendant 
upon the signing of that document? A. I didn't get to see this document 
until -- this was the document I saw and I suggested those changes. I 
didn't get to see this document here until I had signed this page down 
here. 

Q. And -- A. Then I did not read it. I had to raise my hand and 
Mr. Sherman started reading it to me. 

Q. And what did he read to you? A. About my name being George 
Ischer, general manager of Midwest Order Buyers, and I resided at No. 

1 North Crescent Drive, Jacksonville, Dlinois.As general manager I make 
allthe bills or invoices which are sent to the various buyers. These in- 
voices show the number of head, and weight, and price, and the amount of 
each price category. These weights shown on the invoice jare sometimes 
re-weigh weight and sometimes they are original buy weights. That is 

all I can remember hearing because I don't remember this billing, Hunter 
Packing Company. 

Q. Do you now say -- A. Then when we buy hogs from the farmers 
we also give good honest weights, our scales are accurate and have springs, 

palancers, indicaters. We invite the farmers to watch us weigh 
their hogs. Our scales are tested by the State of Illinois.. We do not send 
scale tickets with our invoices unless requested to do so by the packer. 

Q. And -- A. And I report to Mr. Parks, National Stockyards, 
several times a day. I stated that I made all the bills or jinvoices. Actu- 
ally I or my assistants make them. I don't always do it personally. On 
occasions we have hogs that show a big loss in weight from the buy weights 
and we stand these losses when we bill the buyer. 

Q. And that is all of the affidavit that was read to you by Mr. Sher- 
man, is that correct? A. Yes, sir. 

Q. And that was the only reading of hearing of that you had before 
you signed it? A. Yes, sir. 
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Q. And -- A. He asked me at that time if that was right. I said 
it sounded all right to me, it sounded like what I told him. 
Q. And you are referring to what you heard him read? A. Yes, 


Q. Who drew this "Xx" down here? A. Mr. Sherman drew this ''X". 

Q. Then you signed that? A. Yes, sir. 

Q. After hearing the reading given it by Mr. Sherman? A. Yes. 

Q. You did not read it yourself? A. No, sir. | 

Q. Were you given an opportunity to read it? A. I was given an 
opportunity after I signed it. 

Q. Before you signed it? A. No, sir. 

Q. Were you given an opportunity to read the notes, Respondent's 
Exhibit No. 1-A for identification, that Mr. Sherman prepared? A. Yes, 


sir. I read some of these. . 
Q. But you didn't read them all? A. No, sir. I read some of these 


pecause I have had different additions put in here because they weren't 
true the way they were written. And they don't show on this photostatic 
copy. 

Q. And what -- A. Those changes do not show on this photostat. 
See this ten points right here (indicating) ? 

Q. And -- A. And over on this end by railroad. 

MR. MELNICOFF: That is the reason why I knew that there existed 
certain differences. For that reason I request permission to withdraw — 

Exhibit No. 1 and substitute in place thereof Exhibit 1-A. I will 
make additional copies. As you can see, there appears on 1-A, for ex- 
ample, close to the bottom, a pen indentation. 

THE WITNESS: There is 2 pen indentation there that does not 
appear there. I knew there was some change or corrections I made as 
I read that. 

MR. MILLER: I have no objection if you can get a thermofax copy- 

MR. MELNICOFF: Some other reproduction process that will ac- 
curately reproduce the document. | 

PRESIDING OFFICER BAIN: I don't see why we should withdraw 
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the present Respondent's Exhibit 1. 
Is there any objection to 1-A? 
MR. MILLER: No, sir. 
PRESIDING OFFICER BAIN: It is admitted. 


(Thereupon the document heretofore marked as 
Respondent's Exhibit No. 1-A was received in 


evidence.) 


MR. MILLER: I would like to point out for the record that this 


particular thermofax will not take ink. 
MR. MELNICOFF: There was no desire to mislead 


the record due 


to mechanical fault. I believe that's -- pardon me just a moment. 


That's all, Mr. Examiner. 


You may cross-examine. 
* * * * 


Thursday, April 23, 1959 
* * * 
CROSS-EXAMINATION 
BY MR. MILLER: 


Q. Mr. Ischer, the subpoena which we were discussing yesterday 


was served on you by Mr. Melnicoff, is that not correct? 
Q. Now, you testified yesterday, Mr. Ischer, with respect to Mr. 
Smith coming to Chapin. Do you recall that? A. Yes, sir. 
Q. And I believe you stated he came to Chapin sometime in the 


latter part of January '57? A. Yes, sir. 
Q. Was that for about four days? A. Yes, sir. 


A. Yes, sir. 


Q. Incidentally, Mr. McCoy came to Chapin with Mr. Smith, did 


he not? A. No, sir. 
Q. When did Mr. McCoy come to Chapin according 


mony? A. According to my testimony after Mr. Sherman 


to your testi- 


Q. How long after Mr. Sherman? A. About a couple of days. 


Q. About a couple of days? A. Yes, sir. 
* * * 


BY MR. MILLER: 


Q. Mr. Ischer, I have before me a letter addressed to me which 


510 


reads as follows: "During the hearing I believe it was agreed that I was 
to notify you of the date I first went to Chapin, Illinois, to work on the Sparks 
audit. I have checked my records and the date that I started work there 
with Mr. Smith was January 23, 1957." That is signed R. G. McCoy, audi- 
tor, Packers and Stockyards Branch and the letter is dated April 20, 1959. 
In the light of that information which we received from Mr. McCoy, Mr. 
Ischer, do you still state Mr. McCoy did not arrive at Chapin until two or 
three days after Mr. Sherman arrived there? A. He might have been. Mr. 
Smith was the only man I have met there during the three or four 
day tenure with Mr. Smith. 
Q. Is it now your testimony you don't recall when Mr. McCoy came 
there? A. I still say Mr. McCoy came there about two days or so after 


Mr. Sherman. 
Q. All right.’ Well, now, getting pack to Mr. Smith's work at Chapin, 
you stated yesterday that you showed him and he looked at records of H. 


L. Sparks & Company of Bushnell? A. Yes, sir. 
Q. And the records of H. L. Sparks & Company of Peoria? A. Yes, 


Q. And the records at Springfield? A. Yes, sir. 

Q. And the records of Midwest Order Buyers? A. Not the 
records, the financial statement. 

Q. Of Midwest Order Buyers? A. Yes, sir. 

Q. What records of H. L. Sparks & Company of Bushnell did Mr. 
Smith examine at Chapin? A. The financial statement, the general ledger. 

Q. The financial statement and ledger of Bushnell is maintained 
at Chapin, is that correct? A. Yes, sir. 

Q. Is that true also with respect to the financial statement and gen- 
eral ledger of H. L. Sparks & Company of Peoria and H. L. Sparks Com- 
pany of Springfield? A. Yes, sir. 

Q. Now, you further stated, Mr. Ischer, that when Mr. Sherman 
arrived at Chapin you showed him and he looked at the records of H. L. 
Sparks & Company of Bushnell, H. L. Sparks of Peoria and H. L. Sparks 
of Springfield. Were those the same records? A. Yes, sir. 
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Q. As Mr. Smith looked at? A. Yes, sir. 

Q. You also stated that you showed Mr. Sherman and he looked at 
a Midwest Order Buyers' work book, I believe he called it? A. Yes, sir. 

Q. And you stated that that is the book that is used to prepare in- 
voices to packers? A. Yes, sir. 

Q. In other words, invoices to packers are made up /|according to 
the data appearing in the work book, is that correct? A. Yes, sir. 

Q. Now, that work book sets forth the purchases by Midwest Order 
Buyers of hogs of various country points, does it not? A. \Yes, sir. 

Q. And it shows for each lot purchased at the country points, the 

head, the weight and the cost? A. Yes, sir. 

Q. And that work book also sets forth information with respect to 
hogs obtained by Midwest Order Buyers from Springfield Stockyards, 
Peoria Stockyards and Bushnell? A. No, sir. 

Q. It does not? A. No, sir. 

Q. On hogs that are obtained by Midwest Order Buyers from Spring- 
field, Mr. Ischer, where is that data recorded? A. We don't receive any 
orders from Midwest Order Buyers at Springfield or Bushnell at Peoria. 

Q. Well, do you receive any hogs from H. L. Sparks at Springfield? 
A. Yes, sir, we do. 

Q. That is what I was referring to, I didn't mean purchasing hogs 
from stockyards. A. To straighten that out, we don't have Midwest Or- 
der Buyers at that point. 

Q. I see your point and I think it is a matter of terminology. Now, 
the work book you are talking about, then, in addition to containing informa- 


tion with respect to hogs which you obtained at your country points also 


contains similar information with respect to hogs you obtained from 
H. L. Sparks & Company of Springfield, is that correct? A. Yes, sir. 

Q. At the Springfield Stockyards? A. Yes, sir. 

Q. And it contains similar information as to hogs Midwest Order 
Buyers obtains from H. L. Sparks & Company of Peoria? A. Yes, sir. 

Q. And it contains similar information with respect to hogs obtained 
by Midwest Order Buyers of H. L. Sparks & Company of Bushnell? A. 


Yes, sir. 


512 


Q. And that information sets forth each lot, the head count, 
weight and cost? A. Yes, sir. 
Q. That book also shows, does it not, Mr. Ischer, which packer 


the particular hogs go to? A. Yes, sir. 


Q. And that is your responsibility, is it not, to determine where 
the particular hogs go? A. Yes, sir. 

Q. Now, to go back to the information you optained from H. L. 
Sparks & Company of Springfield, Peoria and Bushnell and various 

country points, the information which is put in the work book, how 
do you obtain that information? A. By telephone. 

Q. Do each of these places telephone you each day and give you 
the information ? A. Yes, sir. 

* * * * * 

Q. I believe you stated, Mr. Ischer, that the various places where 
you obtained hogs in one day over the telephone call and give you the 
information concerning purchases, the weights and prices, is that cor- 
rect? A. Yes, sir. 

Q. Now, how do you determine where those particular hogs go? 
A. Through Mr. H. L. Sparks. 

Q. Do you talk to him each day with respect to the orders he has 
received for hogs? 

MR. MELNICOFF: Mr. Examiner, I wish to interpose an objection 

there, that is beyond your ruling to straighten out the records. This has 
to do with testimony as to the sales and his disposition practices which 
is again beyond this witness’ examination that we offered yesterday. He 
may be called again in which case these questions can be asked. 

PRESIDING OFFICER BAIN: What part of the direct does that re- 
late to? ; 

MR. MILLER: Well, I can come to it later, Mr. Examiner, because 
it relates specifically to a statement which is contained in the notice Mr. 
Sherman has made and marked for identification purposes as Respondent's 
Exhibit 1-A. I can come back to it when I examine on that particular 

document. 
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PRESIDING OFFICER BAIN: In view of the objection suppose we 
postpone it. 
BY MR.MILLER: 
Q. Inany event, Mr. Ischer, the work book which you have de- 
scribed is the work book you showed to Mr. Sherman while Mr. Sherman 
worked at Chapin, is that not correct? A. Yes, sir. 
Q. Now, Mr. Ischer, I am referring to the notes which Mr. 
Sherman made at Chapin during the time that he had an interview with 
you and these are the notes which were marked for identification yester- 
day as Respondents’ Exhibit 1-A. Do you recall the note I am referring 
to? A. Yes, sir. 
MR. MILLER: Mr. Melnicoff, do you wish to give Mr. Ischer a 
copy of those notes ? 
MR. MELNICOFF: Mr. Examiner, yes, I have here marked as 
Respondents 1 which is a Thermofax copy of Respondents! Exhibit 1-A, 
however, it was agreed Exhibit 1 does not faithfully reproduce Respond- 
ents' Exhibit 1-A for the reason indicated, it is the fault of the repro- 
ducing procedure and nothing else, and Mr. Examiner, am I correct in 
my understanding that Respondents' Exhibit 1-A is in evidence? 
PRESIDING OFFICER BAIN: Yes, sir. 
MR. MELNICOFF: I have no objection, of course, to Mr. Ischer 
having Respondents’ Exhibit 1 but I believe it is not an exact copy due to 
the fault of reproducing procedure. There are some certain delineations 


which appear on 1-A which are not on 1. 
MR. MILLER: Of course, one delineation which did not show up 
on the Thermofax copy, in the event I question Mr. Ischer with respect 


to these I will give him the original. 
MR. MELNICOFF: I didn't want the record to show that he hada 
copy when he has the original, due to no one's fault. 
BY MR. MILLER: 
Q. Mr. Ischer, I would like to direct a few questions toward the 
circumstances under which these notes were made. According to the notes 
I made yesterday while you were testifying there appears to be some 
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conflicting statements in the record. AsI understand it, on the morning 
of February 1, 1957, you and Mr. Sherman had a general discussion about 
your operations at Chapin, is that correct? A. Yes, sir. 

Q. And Mr. Sherman asked you questions and you answered ques- 
tions, is that correct? A. Yes, sir. 

Q. And on the basis of the information which you gave Mr. Sher- 

man and on the basis of your answers to questions asked by Mr. 
Sherman, Mr. Sherman in your presence wrote these notices, is that 
correct? A. Not in my presence. 

Q. Iam talking about notes, now, Mr. Ischer, not the signed state- 
ment. A. Yes, sir. 

Q. I thought you testified yesterday Mr. Sherman made these notes? 
A. Itestified yesterday Mr. Sherman talked to me about methods of oper- 
ation and I told him what they were and he would go ahead and write 
some things down. I didn't dictate this to him, if that is what you mean. 

Q. I didn't mean to imply Mr. Sherman's notes are a verbatim 
copy of your words. Is it not a fact while you and Mr. Sherman were 


talking he made these notes? A. He was writing something. 


Q. And he was doing that while you and he were conversing and 
while he was asking you questions and you were answering questions, is 
that not correct? A. I would answer a question then if I had a telephone 
call he would continue writing or elaborating on some of the questions 
that he asked me. 

Q. And that was done in your office? A. No, sir, that was done in 
the other office, the diagram on the board. . 

Q. The notes were made in the office across from your office ? 
A. Yes, sir. : 

Q. And who shared that office with Mr. Sherman while he was 
working there? A. Mr. Hazelrigg, I believe, was downstairs. 

Q. As a matter of fact, Mr. McCoy shared the office while they 
were working there, did he not? A. Same desk. 

Q. And Mr. McCoy was in the office across the hall from your 
office in February of 1957? A. Yes, sir. 
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Q. And is it your testimony that at the time Mr. Sherman was 


interviewing you and making these notes he was doing it in the office 
where he and Mr. McCoy worked? A. Yes, sir, the back |office. 

Q. And it is your testimony that Mr. McCoy was there when 
these notes were being written? A. I didn't testify he was there. 

Q. Iam asking you, was he? A.I don't know. 

Q. Isn't it a fact, Mr. Ischer, that Mr. McCoy was not there when 
these notes were being made in your office? A. No, sir. 

Q. Now, after Mr. Sherman completed writing these notes he gave 
them to you to read, did he not? A. Yes, sir. 

Q. And you read them? A.I read the notes and that is the reason I 
had some changes made and I did not read them all the way through as to 
other changes made. 

Q. There had been other changes ? A. There would have been other 
changes. 

Q. You didn't read them all the way through, that jis your testimony ? 
A. Yes, sir. 

Q. And then you recall Mr. Sparks and you discussed the notes ? 
A. Yes, sir. : 

Q. And you read them to him? A. Ata certain point. 

Q. And then what happened? A. I had a telephone call while talking 
to Mr. Sparks and gave the notes to Mr. Sherman and Mir. Sherman com- 
pleted reading the notes to Mr. Sparks while I was on the phone. 

Q. Mr. Sherman completed reading the notes? A. Yes, sir. 

Q. Did you complete the phone conversation? A. Yes, sir. Mr. 
Sherman told me Mr. Sparks wanted to talk to me and when he talked to 
me Mr. Sparks told me at that time "I can't see any harm in signing the 

notes, there is nothing in there that is different from what we do.” 

Q. Now, after that conversation with Mr. Sparks |Mr. Sherman told 
you, did he not, that he was going to write up a statement based on those 
notes? A. No, sir, after talking to Mr. Sparks, Mr. Sherman had the 
statement already written because he didn't leave the office then. 
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Q. Well, I don't quite understand that, Mr. Ischer, that doesn't 
make sense to me. Mr. Sherman made these notes which are Respondents’ 
Exhibit 1-A and gave them to you to read and you read them to Mr. Sparks, 
at least you read part of them and Mr. Sherman read the rest to Mr. Sparks 
and you completed the conversation. Is it your testimony Mr. Sherman by 
that time had the statement which you signed already written up ? A. Yes, 
sir. 

Q. Where did you sign this statement? A. In my office, in the left 
office according to the diagram on the board. 

Q. Isn't it a fact you actualy signed that statement in the office 
across the hall from your office? A. No, sir. 

Q. Isn't it a fact, Mr. Ischer, that Mr. Robert McCoy was present 

when you signed that statement? A. Yes, sir. 

Q. Isn't it a fact he was present prior to the time you signed the 
statement while you were discussing the same with Mr. Sherman? A. He 
was present while Mr. Sherman read me the statement. 

Q. In which office was this? A. In the front office, in my office. 

Q. It is your testimony Mr. McCoy was present at the time you 
signed this statement and also present at the time Mr. Sherman read the 
statement to you? A. Yes, sir. 

Q. Isn't it also true nobody else was present at that time? A. Yes, 
sir. 

Q. Now, I want to ask you a series of question, Mr. Ischer, and 
I want you to think about the questions before you answer them. And I 
want you to take all the time you need to answer the questions. 

Is it not true, Mr. Ischer, that prior to signing this statement and 
in the presence of Robert McCoy, Mr. Sherman read to you the entire 
statement which you eventually signed and which is Complainant's Exhibit 
No. 42? A. He read me the statement with my hand raised as an affida- 

vit to sign. 

Q. Is it not true he read to you the entire statement? A. Not after 
seeing the affidavit he did not. 


Q. It is your testimony in the presence of Mr. McCoy he did not 
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read you the entire statement? A. Yes, sir. 

Q. I will ask you this question, Mr. Ischer. Is it not true that in 
the presence of Robert McCoy, you mentioned Mr. Sherman read this 
statement, that the Hunter transaction referred to in the statement had 
not been included in the notes Mr. Sherman made? A. No, sir. 

Q. Is it not true in the presence of Mr. McCoy, Mr. Robert McCoy, 
you and Mr. Sherman discussed the Hunter transaction of March 7, 1956? 
A. On that date? 

Q. On that date and before you signed. A. November 1st. 

Q. And on that date and before you signed the statement? A. No, 
sir, not on that date. 
Q. Is it not true, Mr. Ischer, in the presence of Rabert McCoy, 

Mr. Sherman told you before you signed the statement on February 1, 
- 1957, that the Hunter transaction had been included in that statement as 
an example of what you had been talking about when Mr. Sherman made the 
notes? A. No, sir. 
Q. Is it not true, Mr. Ischer, that in the presence| of R. G. McCoy 
you not only were given the opportunity by Mr. Sherman to read this 
statement before you signed it but you actualy read the statement before 
you signed it? A. No, sir, I read the notes. 
Q. Is it your testimony here under oath, Mr. Ischer, that before you 
signed this statement you were not given the opportunity to read the state- 
ment and by this statement I am referring to the one you signed the one 
in evidence as Complainant's Exhibit 42? A. I read the notes and had the 
statement read to me. 
Q. 1am not talking about the notes, I am talking about the state- 
ment which you subsequently signed. Is it your testimony here on the stand 
today that you were not given the opportunity to read that statement be- 
fore you signed it? A. No, sir, I didn't see the statement before I signed 
it. 


Q. I didn't say that, I said is it your testimony here today that you 
were not given the opportunity to read the statement before you signed it? 


A. Yes, sir. 
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Q. You were not given the opportunity, is that your testimony? A. 

Yes, sir. 

Q. And it is also your testimony that you did not read the statement 
before you signed it? A. No, sir. 

Q. No, sir, what? A. I did not read the statement. 

Q. Do you recall the last paragraph of that statement, Mr. Ischer ? 
If you don't recall it there is a copy on the table there (indicating) in which 
it says, the last paragraph of that statement, Mr. Ischer, qualifies a state- 
ment previously made in the statement for the circumstances leading to -- 
what are the circumstances leading to that last paragraph ? 

MR. MELNICOFF: I move that the first part of that question be 
stricken insofar as it says the last paragraph qualifies something else. 
The exhibit speaks for itself. I don't think the witness is required to 
answer the question in that context. 

MR. MILLER: I will rephrase the question. 

BY MR. MILLER: 

Q. What were the circumstances leading to the inclusion of the 
last paragraph of the statement ? A. The circumstances leading to that, 
that is the way we do our business and I failed to tell Mr. Sherman earlier 
that on several occasions we do bill the hogs with the weight off of them. 

Q. Isn’t it a fact you read the statement and you noted the state- 
ment appearing therein which said "As general manager I make all the 
buys on invoices which are sent to the various buyers?” A. Yes, sir. 

Q. And after reading the statement you then informed Mr. Sher- 
man -- A. (Interrupting) No, sir, you will find that in the notes there. 

Q. We are not talking about the notes, Mr. Ischer, we are talking 


about the statement you signed. A. I didn't read the statement, sir. 

Q. Why does the last paragraph appear in the statement? 

MR. MELNICOFF: Objection, he didn’t prepare the statement and 
he can't be asked why, he can only testify to the facts. Now, he is asking 
him to testify why. 

PRESIDING OFFICER BAIN: The objection is overruled, it is proper 


cross. 
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MR. MELNICOFF: Mr. Examiner, I again ask you to reconsider. 
The context of the question he is asking this witness to tell why Mr. 
Sherman included that last paragraph. Now, how can this witness know 
why Mr. Sherman did something? 

PRESIDING OFFICER BAIN: I think the question was why it appears 
there. 

MR. MELNICOFF: Do I understand you do not take my motion to 

reconsider ? 

PRESIDING OFFICER BAIN: No, I don't think the objection is good. 
It is overruled. 

MR. MELNICOFF: Very well. 

BY MR. MILLER: 
Q. Will you answer the question, please? Why does that last para- 


graph appear in the statement ? 
MR. MELNICOFF: That is a different question, why does that last 


paragraph appear in the statement. This witness couldn't know why it 
appears there. 

PRESIDING OFFICER BAIN: If he doesn't know he can say so. 

A. That last paragraph appears in the statement due to my re- 
questing back and forth between phone calls, when I thought of something 
I would go back and make another remark to Mr. Sherman, I don't know 
whether he wrote those things half of the time, I would just go back and 
say I happen to think of something else or think of that. 

BY MR. MILLER: 

Q. Mr. Ischer, I direct your attention to Respondents’ Exhibit 1-A 
or the note Mr. Sherman made. A. Yes, sir. 

Q. At the time of your conversation, and if you would like the 
original notice you may have it, and -- A. (Interrupting) Not at the 
present time. 

Q. I don't believe I will get down to the point of an elimination in 
my question. It is mentioned in these notes that each point calls Chapin 
and tells you how many hogs have been bought, the weight and cost and 
type, each day, is that correct? A. Yes, sir. 
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Q. And you then tell each point where the hogs are going for that 
day? A. Not at this time, no, sir. 

Q. I didn't mean at that time, I don't believe the statement states 
what time, but at sometime you tell the various points where the hogs are 
going that day? A. Yes, sir. 

Q. And you do that by telephone? A. Yes, sir. 

Q. Who would you call? A. To tell where the hogs are going ? 

Q. Yes. A. The individual man at each individual point, the man in 
charge of that point. 

Q. How do you know, Mr. Ischer, what the various orders are for 
that particular day? A. From Mr. Sparks. 

Q. Would you have a daily conversation with Mr. Sparks relative 
to the orders for that day? A.Yes, sir. 

Q. And would he tell you what type of hogs would go to which packer ? 
A. Yes, sir. 


Q. And where would Mr. Sparks be calling from? A. National Stock- 
yards. 

Q. From his office at National Stockyards? A. Yes, sir. 

Q. And then you would instruct the various places where you obtain 


hogs as to where those hogs are going based upon the information you 
received from Mr. Sparks? A. Yes, sir. 
* * * * 
REDIRECT EXAMINATION 
BY MR. MELNICOFF: 
Q. Mr. Ischer, do you have a man by the name of William Gibson ? 
A. Yes, sir. 
Q. Who is Mr. Gibson? A. Mr. Gibson is our bookkeeper. 
Q. By our bookkeeper you mean Midwest Order Buyers? A. Yes, 


Q. Is he such now? A. Yes, sir. 

Q. Was he employed by Midwest Order Buyers on February 1, 
1957? A. Yes, sir. 

Q. I refer you to that morning and ask you whether or not Mr. 
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Gibson was at the office in Chapin of the Midwest Order Buyers on that 
morning? A. Yes, sir. 

Q. Do you know where he was at least a part of that) morning ? 
A. He was in the back office. 

Q. That is the room in which -- A. (Interrupting) The room to the 
right. 

Q. That is the room that was assigned to Mr. Sherman? A. Yes. 

Q. That is the room the interview with Mr. Sherman took place ? 
A. Yes, sir. 

Q. Was he present -- by he, was Mr. Gibson present at the time 
that interview took place, having in mind you were walking back and 
forth to your office from the back office ? A. It would be possible. 

Q. It is possible? A. Yes, he could have been in the office. 

* * * * * 

Q. Mr. Ischer, you have testified to the so-called work book that 
is kept and maintained at the Chapin office. Do you recall that? A. Yes, 
sir. 

. That is a bound book, is it not? A. Yes, sir. 
. Fairly large? A. Fairly large. 
. It contains a good deal of information? A. Yes, sir. 

Q. Now, you gave us some idea about what that book has. I want 
to show you what has been introduced in evidence as Complainant's Ex- 
hibit No. 1. This has been described as being a reflection of certain 
pages of this work book. I can tell you the headings here|are the headings 
created by the departmental investigators and do not appear in the book 
itself as you can see, and note also certain penciled notes which were 


placed by us, I mean counsel, by counsel or associates, and has nothing 
to do with the record, but you have this exhibit before you now, is that 
right? A. Yes, sir. 


Q. Now, you said certain information with respect to that exhibit 

was conveyed to a Mr. Sparks, is that right? A. Yes, sir, 
Q. To be absolutely accurate about it you were calling the Mid- 

west Order Buyers' office in East St. Louis, is that right? A. No, sir. 
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Well, the H. L. Sparks & Company office in East St. Louis. 

Q. And you were talking to the Midwest Order Buyers -- strike 
that-- 

Now, when hogs are purchased, as I understand it, they are entered 


on this book here? A.They are entered on our book, yes, sir. 

Q. Those hogs are purchased at the various points, is that right ? 
A. Yes, sir. 

Q. That is, Midwest Order Buyers has a number of so-called 
country buying points? A. Yes, sir. 

Q. To your knowledge, take any country buying point you want and 
see whether this is'true, the country buying point has an office, is that 
right? A. Yes, sir. 

Q. And in that office, I take it, is a desk, the usual office parapher- 
nalia, is that right? A. Yes, sir. 

Q. And insofar as the purchase of hogs is eo does it have 
a scales? A. Yes, sir. 

Q. What kind of a scales does it have? A. Well, a punch-beam 
scale. 

Q. Is it the kind that is usually -- a livestock scale, a livestock 
platform scale? A. Yes, sir. 

856 Q. And is there a supply of scale tickets? A. Yes, sir. 

Q. What facilities do you have for the purchase of hogs? A. Oh, 
we have our regular loading chutes, unloading chutes, pens. 

Q. Now, some of these -- strike that. 

With regard to location, first, how far apart are they located 
to each other, generally, any pattern? A. No definite pattern as to the 
distance between each buying station. 

Q. What are the factors considered in Retecmniitng where a buying 
station should be located? A. The supply of hogs in the territory, the 
volume, being able to do sufficient business to warrant expenditures of 
stockyards. 

Q. Now, let's take, for example, one little example, Chapin, Illinois. 
Do you know where Chapin is? A. Yes, sir. 
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Q. What is the closest buying station to Chapin? .A. Jacksonville, 


Illinois. 

Q. How far away is that? A. Fifteen miles. 
Q. Which direction? A. East and south. 

@. What is the next one that is close to Chapin? A. Mount Sterling. 
@. How far is that? A. About 30 miles. : 
Q. And in what direction? A. Due west. 
Q. Is there any other close by? A. Rushville, Diinois. 
Q. How far is that? A. About 42 miles. 
Q. Which direction? A. Due north. 

Q. What about Andrew? A. Andrew is about 60 miles due east of 


Chapin. ‘ 
Q. Have you given me one south of Chapin? A. We/have no buying 
stations south of route 36. 
Q. Anieast of Chapin? A. There is Andres, Illinois. 
Q. And west? A. West is Mount Sterling and north is Rushville. 
Q. Is it fairly indicative of the way you attempt to| bracket the 
area? A. The majority of our stations, yes, sir, the majority run twenty 
to thirty miles apart. 
Q. Now, these, not only these that are on the blackboard you just 
read to me but any of them, they all have either truck outlet or 
rail outlet, is that right? A. Yes, sir. 
Q. And so if you want to move to a packer a hog that has been 
purchased at a volume point which has no rail outlet and you wish to 
move it by rail you would have to move it from that country buying point 
to a buying point that has a rail outlet? A.Yes, sir. 
Q. Is it true there is movement between the country buying points 
themselves? A. Constantly. 
Q. And eventually there is a movement from a country buying point 
out to the patron, the aimee consumer, as far as you are concerned ? 
A. Yes, sir. 
Q. To make it clear there is intra country points moving? A. 


Going on every day. 
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Q. And finally there comes a time when the hogs move out of 
the possession of Midwest Order Buyers to the packers? A. Yes, sir. 

Q. In addition to the country buying points -- the country buying 
point contains what, the personnel, who do you have there? A. Our 

buying points, several are a one-man operation, a few are two 
men. 

Q. Is there one man in charge? A. Yes. 

Q. Does he have any title? A. Yes, we call him the buyer or manager 
of that point. 

Q. Let's call him the buyer. A. Yes. 

Q. And, of course, one or more assistants, depending on the nature 
of the work and volume? A. Yes, sir. 

Q. What does that buyer do? A. The buyer, well, the first thing, to 
take care of his yards, look after his scale for cleanliness, balance, to 
be equipped to know livestock, to buy hogs. 

Q. But he is in general charge of the entire transaction, is that 
right? A. Yes,sir. 

Q. If a farmer drives up with a load of hogs he strikes a bargain 
with him and he buys them? A. Yes, sir. 

Q. How are these bought? Iam referring now to the fact of 
whether they are weighed or not weighed, if you know. A. The hogs are 
bought by weights. 

Q. Over the scales? A. Yes, sir, a scale ticket is made. 

Q. Then what happens? A. Well, prior to when they are bought there 
is usually a discussion as to what the value of the hogs are, when that 
comes to an agreement the hogs are weighed on the scale, the scale ticket 
is made and a copy given to the farmer together with his check. 

Q. He is paid at that time? A. Yes, sir. 

Q. When he is paid at that time what sum is he paid? A. He is 
paid the amount, whatever the selling price is that is agreed to for the 
hogs and whatever the hogs weigh. 

Q. Well, you said something about the price of what the hogs -- 


they agreed on the price, how is that price determined, do you have 
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anything you can look at to see how much to pay a man? A. They get their 
market from Chapin, Illinois. 

Q. How is that done? A. That market is determined by the orders 
we have, what the packer will bid for the hogs, that market iis determined 
in the morning, passed on to the men at the various operations or stations. 

Q. Does Midwest Order Buyers utilize radio or television in their 
operation in any way? A. Yes, sir, we utilize radio, four or five different 

radio stations, on television on one broadcast. 

Q. Tell us generally what this radio program is? A! The radio 
program is to give the farmers the market at Midwest Order Buyers for 
that particular day. 

Q. How is that done? A. Well, on some we are on a direct broad- 
cast, others they call into the radio station and when they have their market 
report out, they put Midwest on top on butcher hogs for the|day. 

Q. What do you mean by direct broadcast? A. Well, some that 
we broadcast ourselves over remote control. 

Q. Do youever dothat? A. Yes, sir. 

Q. Over what station? A. WLDS in Jacksonville. 

Q. You have a mechanical connection whereby you broadcast direct- 
ly over that station ? A. Through the telephone line. 

Q. For that area if we want to tune you in we can do|so? A. Yes, 


Q. What hours? A. From 12:00 to 12:05 daily, six days a week. 
Q. What is this television program you are telling us about? A. 
The television program is broadcast from the Chapin office over 


the telephone on a tape recording program and some information appears 
on the television screen concerning the market with the breakdown as 
we quote the market and it comes off the tape. There is a)man at the 
studio that has a blackboard about that size (indicating) and puts the 
market quotations for the various weight hogs on the blackboard. 

Q. And Midwest Order Buyers is identified as the sponsor and 
supplying information? A. Yes, sir. 
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Q. And I assume the same thing in regard to the radio program 
is true? A. Yes, sir. 
Q. Now, you said something about the farmer is paid a check. Of 


course, he knows what you are offering, knows what other people are 


offering and for reasons best known to himself he comes to you, is that 
right? A. Yes, sir. 

Q. By you I mean Midwest Order Buyers. A. Yes, sir. 

Q. And arrives at a bargain, the stock is weighed over the scale. 
Does the farmer ever see his hogs being weighed? A. Yes, sir, he does. 

Q. Is he given an opportunity to weigh them himself if he likes ? 

A. The farmer sees the scales palanced and is invited to weigh his own 
hogs if he cares to. 

Q. You say he was given 4 check for his hogs, the check would be 
for the amount, the number of pounds times the price per pounds, is that 
right? A. Yes, sir. 

Q. He is givena check right then andthere? A.I would like to 
clarify that check. He is given @ draft, we call it Midwest Order Buyer's 

draft. 

Q. He can cash it immediately? A. Yes, sir. 

Q. Are there any deductions for yardage or services of any kind ? 
A. No, sir. 

* * * * * 

Q. Now, after that hog is weighed and a scale ticket is made how 

does that record find its way into Chapin, Dlinois, of that weighing ? 
A. In the afternoon or evening when the man give us the information as 
to the various classifications of hogs he has purchased. 

Q. That information is conveyed -- A. (Interrupting) To the Mid- 
west Order Buyers’ office when his day's work, when he knows all his 
hogs are in of bought for that day. 

Q. Then he conveys that information to you? A. He calls Midwest 
Order Buyers at Chapin. 

Q. And there 2 record is made? A. In this work book. 

Q. Now, what other record, if any, is made in that pook at Chapin? 
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A. From that work book and after our various orders are determined, 
what we are going to fill, we make up the various loads from this informa- 


tion conveyed by these different points. 
Q. Now, in making up these loads and in determining these orders 


you have a conversation with Mr. Sparks in St. Louis, is that right? A. 


Yes, sir. 
Q. Explain to us what does he do, submit orders to you and ask 


you to fill them? A. No, sir, Mr. Sparks will tell us some of the orders 
he has for that day, after we have our information we call Mr. 
Sparks and tell Mr. Sparks the types of hogs we have, he tells us the 
orders and if we don't think we have that type of packer we can take this 
order and that order. 


Q. Now, I refer you to that book and ask if any other information, 


you will look at this column and see - pardon me -- look at that reproduc- 


tion of that book, for example -- A. (Interrupting) This is not a repro- 
duction of the book, an entire page in the pook, this is all ona certain day, 
this is one day but this is over on the side where we make up the different 
loads to the various packers, this is the informatim contained on the 
right-hand side of our book. 
MR. MELNICOFF: By this, Mr. Examiner, may the record show 
he was referring to the first three columns containing tickets ? 
THE WITNESS: The one would show the packer, the point of origin, 
the total head count in that load and this weight here (indicating). 
PRESIDING OFFICER BAIN: The buy weight ? 
THE WITNESS: Yes, sir. 
MR. MELNICOFF: He has been referring So far to the columns 
headed "Sold", "Shipped From", ‘Number of Head" and "Buy Weight". 
BY MR. MELNICOFF: 
Q. I will just point this out to you here. What about this figure, 
reweigh weights, if shown, and let me tell you very clearly this is a 
heading which was created by the government investigators, but you 


recognize the figures under there, do you know what they are? A. 


Those figures that are in our book? 
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Q. Yes. A. They are catch weights, most likely, sir, catch weights 
in that book. 

Q. What is a catch weight as you use it? A. Different times during 
the day we can take our hogs out of the pen and catch weight on them. 

Q. Is the term used generally in the stockyards industry? A.I 
believe they use that freely, we use that at Midwest Order Buyers, I 
don't know if everybody else does. 

Q. Have you ever heard of it being used anywhere else? A. Yes, 
sir. 

Q. And it is just a weight for your own information? A. That is 


not a reweigh weight. 
Q. Now, from whom and from where are those catch weights ob- 


tained? A. Those catch weights are obtained from the various buying 
points. 

Q. At what time of the day are they obtained? A. They could be 

obtained at any time of the day, they could be obtained at 12 o'clock 
noon, 3:00 in the afternoon. 

Q. What time, generally, are they obtained or is there a general 

time they are obtained? A. No, there is no set time for these catch 
weights. 

Q. I see. But such as they are, whenever they are obtained they 
are obtained for your information? A. Primarily for the information of 
the man at that particular point. 

Q. All right. Now, Mr. Ischer, I want you, if you will, to describe 
to me how 2 load would be made up, and I want to make this a little com- 
plicated, I want you to tell us, take a situation where you would have to 
move hogs from several buying points to the country buying points, out 
of which this eventually goes by a truck movement, let's say, can you 
tell us in your own words if you have such an order? A. We have such 
an order depending on the type of hogs that are wanted and the weight 
classifications. 

Q. You make up that order right now? A. We will take a load for 
one packer that wants nothing but sows, we don't accumulate enough sows 


529 


at one individual point at towns and we may have to go to five] or six dif- 
ferent places to acquire them. 
Q. Let's go to six places. A. One truck with the sows on his truck 
and he gets a catch weight. 
Q. You mean, he gets that catch weight where? A. At the point of 
where he started from. 
Q. When he picks up those sows from that country buying point he 
gets a catch weight? A. Yes, sir. 
Q. Is that a scale weight? A. He weighs them, yes, sir. 
Q. Scale ticket and so forth? A. Yes, sir. 
Q. He is on his way now? A. The balance of that truck he has a deck 
of hogs for another packer. He gets a reweigh on those when he leaves 
with those hogs for that packer, that is a reweigh on those. | He goes to 
another point and drops off those sows at this other point to go with some 
sows at that individual point. He may pick up the other deck of hogs at 
that point which are reweighed and put on that truck and continue on to 
the packer or he may pick up just twenty or thirty hogs which are reweighed 
and put on the truck. From there he would go to another point and complete 
that load and this other truck gets a reweight on all those hogs that are at 
that individual point and starts out of there and goes to the next place to 
pick up ten sows, there is a reweigh there and the fourth place the same 


thing transpires until he goes to these six points and has the full load of 


sows. 
Q. Now, he has his full load of sows, what does he do? A. He con- 
tinues to the packer. 
Q. Is it true, does he have a reweigh on every hog that is on that -- 
A. (Interrupting) That truck, yes, sir. 
Q. How does that information get to you? A. The next morning over 
the telephone. 
Q. What use, if any, is made by you of that information? A. There 
is a record made and, on the reweigh, that is the weight that appears on 
this sheet (indicating) the next day on the invoice weight. 
Q. That is the weight you used to make up your invoices? A. Yes. 
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Q. Just to summarize it, then, every item appearing under an invoice 
or invoices, is a reweigh weight? A. Yes, sir. 

Q. Determined ona scale? A. Ona scale. 

Q. And evidenced by a scale ticket? A.Yes, sir. 

Q. That information is conveyed to you? A. It is conveyed to us 
at Midwest Order Buyers in Chapin. 

Q. And the invoice is made up and forwarded to the packer. A. To 

the packer. 

MR. MELNICOFF: Just a moment, Mr. Examiner, please. 

BY MR. MELNICOFF: 

Q. Now, Mr. Ischer, I want to ask you some more questions about 
this. You have given an example, as I understood it, of where a truck 
stopped at five or six country points and picked up hogs, these sows that 


we were talking about ? A. Yes, sir. 
Q. Now, does the occasion ever arise when a hog or sow, for ex- 


ample, we were talking about a sow, will move from Andrew to Jackson- 


ville? A.Yes, sir. 
Q. And they are kept in a pen for a while? A. Yes, sir. 


Q. And other hogs from Rushville move to Jacksonville and are 
kept in a pen for a while? A. Yes, sir. 
Q. In short I used the phrase the staging area, will be considered 
Jacksonville as ar assembly point for the moment? A. Yes, sir. 
Q. And hogs that are brought in there would be fed and watered? 
A. Fed and watered until the day that they are shipped to the packer. 
872 Q. How long have hogs been in such a staging area? A. Some up 
to a week or longer. | 
Q. Others have been there for less time, isn't that true? A. Yes, 
some overnight or one day or others have been there for a week or 


better. 
Q. And in each case they are fed and watered, is that right? A. 


Yes, sir. 
Q. And is it your testimony that when they leave that yard, that 


country buying point for any purpose, whether to go to another country 
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buying point or not they are reweighed, is that right? A. Yes, sir, they 
are. I might elaborate on that, when that hog goes from Andrew to Jack- 
sonville, when the sow leaves there that is just the catch weight, that sow 
is there three or four days, then there is a reweight when it is shipped, 
regardless of how long it is there it has a reweight but they are penned 
and watered. 
Q. Now, let's gotoa rail movement. Is there any difference in 
what you have described in the procedure, from that which you have de- 
scribed as being a trucking movement? A. A full load of hogs in a rail 
point, that man will give us his information, we will say around 3:00 o'clock 
in the afternoon, he may have the catch weight on those hogs at that time. 
We tell him where those hogs are going, those hogs will be fed and 
watered and prior to being loaded to the packer, sometimes we have sev- 
eral rail shipments, we never load the hogs until the train is expected to 
pick them up because we don't want them laying in the car for several 
hours. They are on feed and water and reweighed prior to loading and 
that might be 10:00 or 11:00 o'clock at night but the catch weight in the 
book is put down there for the benefit to know how the hogs are doing and 
then the reweigh weight is when they are finally put on the rails for the 
packer. 
Q. Now, just to summarize again, there may be several weighings 
when a load, when a Midwest hog moves from one volume point to another 
that is a watch point? A. Yes, sir. 
Q. These hogs may be weighed even though they don't leave the 
point in which they are, is that right? A. Yes, sir. 
Q. And that catch weight is for the purpose of advising the Midwest 


Order Buyers’ organization to determine where its inventory is? A. 


Yes, sir. 
Q. And whether the hogs are doing well or not doing well? A. Yes, 

sir. 
Q. It is your further testimony that every time the hogs leave 
Midwest Order Buyers there is a reweigh on the scale and a scale 


ticket? A. Yes, sir. 
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Q. That information is conveyed to you in Chapin and from that 
designation you make up the invoice weight ? A. That is where we get our 
weight. 

Q. I seem to recall in that book, we don't have the book here but we 
have it introduced, there are some weights about off-truck weight and so 
forth. What is the significance of that as far as your operation is concerned? 
A. As far as our operation is concerned those off-truck weights are impor- 


tant to us inasmuch’as these off-truck weights are what we pay the trucker, 


his trucking. 

Q. And it is important, that is the reason you include them? A. Yes, 
sir. 

Q. It has nothing to do with the invoice? A. No, sir, that off-truck 
weight is only for the purpose of paying the trucker, his rate on that 
load of hogs. 

Q. Is that weight figure also informative as to how well the hogs have 
stood the trip, so to speak? A. Yes, sir, it helps us to that extent, it more 
or less is only for information purposes. 

Q. It would be guidance in the future if it were a similar load for 

that same packer, same purchases, you might want to know whether one 
875 hog stands the trip better than another? A. Yes, sir, to a certain 
extent. 

Q. Does it have any relation to the invoice weight? A. Yes, the 
invoice weight is the reweigh weight. 

Q. It has been suggested to me it might show you whether or not a 
hog arrived dead or crippled, is that right ? A. That is one of the main 
things we have to find out, the condition of the hogs and how they arrive 
there and if there are a few dead on a truck it enables us to find out if 
the trucker was at fault. 

* * * * 
RECROSS-EXAMINATION 
BY MR. MILLER: 
Q. Mr. Ischer, you were describing how you made up the various 


533 


loads and you stated after you received information from Mr. Sparks 

concerning the orders, then, you would fill those orders depending upon 

purchases made at the various places, is that correct? A. We will fill 
the orders as we can, yes, sir. 

Q. If you have purchased hogs that day which fit the order of a 
particular packer you will fill that particular order? A. Yes, sir. 

Q. And that is your responsibility, the matching of the hogs you 
purchased, so to speak, with the orders you received, is that correct? 
A. It is all the responsibility of the company, sir. 

Q. That is out of Chapin? A. Yes, sir. 

Q. Chapin is the place where information is received concerning 
the daily purchases and on the information concerning the daily purchases 
you fill the orders? A. It is the responsibility of the Chapin office. 

Q. And the orders are filled and you make the invoice at Chapin? 

A. Yes, sir. 

Q. Normally, hogs will move out from your various buying points 
on the same day they are purchased, won't they? A. Normally, yes, sir. 

Q. And the invoice will be made out the same day? A. No, sir, 
the next day. 

Q. Well, then, why is it, Mr. Ischer, that the invoice always bears 

the same date as the purchase date or moving out date? A. Because 
that is the date that the hogs left, although the billing is not until the next 
day. We are always a day behind in our billing. 

Q. Well, now, atthe time you make a billing out of Chapin do you 


draw a draft on the packer at the same time? A. Sometimes yes and 


sometimes no. 
Q. Well, let's take the Hunter Packing Company. Is it the usual 
practice to draw a draft on the Hunter Packing Company when you ship 
hogs? A. Yes, sir. 
Q. And that draft is made up on the same day the hogs are shipped, 
is it not? A. It would be dated that day. 
Q. You mean you packdate the draft? A. The draft will be dated 
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the date the hogs are shipped and the date of the invoice. 

Q. And about what time of the day do you normally send out those 
drafts and invoices? A. We put it in the mail when we complete that day 
around noon. 

Q. Let's assume, Mr. Ischer, that hogs are purchased on a Monday. 
A. Yes, sir. 

Q. And shipped to the packer on a Monday. A. Yes, sir. 

Q. Now, as I understand your testimony, you don't get around to 
making the invoice or drawing the draft until Tuesday, is that correct ? 


A. Tuesday morning, yes, sir. 

Q. But the invoice and draft would be dated Monday, is that correct? 
A. Yes, sir. 

Q. And you would mail that invoice and draft, then, to the packer 
at the close of business on Tuesday? A. Sometime during Tuesday. — 

Q. And how long would it take that draft to clear? A. That I don't 


know. 

Q. Do you have any idea how long it would take that draft to clear? 
A. No, sir, I don't. 

Q. That would clear at the bank at the National Stockyards? A. Yes, 
sir. 

Q. How long does it take normally for you to get -- a5 a matter of 
fact, we had testimony on this yesterday -- how long does it take for you 
to get mail from Sparks to St. Louis in the normal course of business? 

A. Sometimes one, sometimes two, sometimes three days. 

Q. How long would it take for the mail between, oh, 2 couple of your 
buying points like, say for example, Chapin and Mount Sterling? A. It may 
take two days, three days. | 

Q. It may take three days? A. Yes, sir. 

Q. And once again, what is the normal length of time that it takes 
your mail to go from Chapin to National Stockyards? A. Approximately a 
day to two days. 

Q. Approximately a day to two days? A. Yes, sir. 

Q. Now, if you draw a draft on a packer, the packer would -- 
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you would mail that draft to the packer, would you not? A. No, sir. 

Q. You mail that draft to the bank? A. No, sir. 

Q. Where? A. H. L. Sparks & Company together with the deposit 

slip and they take it down to the bank. 

Q. And you would mail the invoice to the-- A. To the packer. 

Q. Now, Mr. Ischer, directing your attention to Respondents’ Ex- 
hibit 5, page 2, are you familiar with that exhibit? A. Not too much, sir. 

Q. Well, that purports to show a shipment of hogs, 869 hogs to the 
Hunter Packing Company by Midwest Order Buyers. 

MR. MELNICOFF: Would you wait just a moment until we get our 
exhibits, please? Thank you, Mr. Miller. 

BY MR. MILLER: 

Q. Ihand you, Mr. Ischer, Complainants Exhibits 17 and 18. 
A. Yes, sir. 

Q. Complainant's Exhibit 17 is an invoice from Midwest Order 
Buyers to Hunter Packing Company covering 869 hogs? A. Yes, sir. 

Q. And it bears the date September 6, 1956, does it not? A. Yes, 
sir. 

Q. Does your invoice cover the hogs referred to in Respondents’ 
Exhibit 52 A. Eight hundred sixty-nine in weight, yes, sir. 

Q@. And the hogs covered by Respondents' Exhibit 5 by this invoice 
were purchased on September 6, 1956, were they not? A. I don't know 
that, sir. 

881 Q. Iam going by your exhibit here, Respondents’ Exhibit 5 dated 
September 6, 1956, is itnct? A. Yes, sir, it is. 

Q. Now, directing your attention to Complainant's Exhibit 18-- 

A. Yes, sir. 


Q. (Continuing)--which are scale tickets in support of this invoice, 
what is the date on those scale tickets? A. September 6th. 


Q. Does that indicate to you the hogs had been purchased on 
September 6th? A. No, sir, it doesn't. 


Q. Why not? A. Because this scale ticket is a reweigh ticket, it 
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is a total of the reweigh, summary of the reweigh. 

Q. Do you mean to tell me that the first weight entry on Complain- 
ant’s Exhibit 18-A, that 60 hogs were ever weighed at 13,530 pounds? A. 
No, I can't say 60 hogs were weighed at that. 

Q. As a matter of fact, that 13,530 pounds is not a reweigh weight ? 
A. The sum total of these is the summation of the reweigh weight here. 

Q. In connéction with this transaction did Midwest Order Buyers 
ever weigh 60 hogs at 13,530 pounds? A. Not at Chapin. 

Q. Did they anywhere? A. They weighed 60 hogs, it could have 
been at Quincy, that many. 

Q. Let's take a look at Respondents' Exhibit 5. A. This is the 
head count (indicating) that is the reweigh weight at these various points. 

Q. Mr. Gilby testified the second page of Respondents’ Exhibit 5 
purports to show hogs purchased by Midwest Order Buyers which were 
placed on this particular order and shows the number of head purchased 
by Midwest Order Buyers and the weight ? A. Yes, sir. 

Q. Can you, by looking at Respondents’ Exhibit 5, show me the 
weighing by Midwest Order Buyers of 60 hogs at 13,530 pounds? A. No, 
sir, I can't. 

Q. In connection with this transaction there were never 60 hogs 
weighed at 13,530 pounds? A. Not at Chapin. 

Q. Anywhere else? A. I wouldn't say about 60 hogs, there were 
692 hogs weighed at this figure over here (indicating). 

Q. With respect to the date 9/6/56 were those scale tickets printed 
on that date? A. No, sir, those scale tickets were printed on 9/7/56. 

Q. The date on the scale ticket is false, too? A. No, the date on 
the scale ticket is when the hogs were weighed and shipped, the scale 
ticket was made the next day at Chapin. 

Q. It is my understanding, Mr. Ischer, that the scale tickets are 
supposed to be dated the date they are made. A. The scale tickets were 
dated the date these reweighs were made at the various points. 

Q. These tickets, these particular scale tickets covered by 
Complainant's Exhibit 18 you say were made on September 7th? A. At 
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the Midwest Order Buyers' office in Chapin when the invoice was made. 
Q. And they bear the date September 6th? A. Yes, sir. 
Q. So the date does not show the date on which the ‘scale tickets 
were made? A. Yes, sir, it does, not these particular scale tickets. 
Q. You mean the scale tickets covered by Complainant's Exhibit 
18 show the date on which these particular scale tickets were made? 
A. Not these tickets. 
* * * * 
Q. With respect to the scale tickets covered by Complainant's 
Exhibit No. 18, Mr. Ischer, which you state are printed on September 7, 
1956, is it your testimony that those scale tickets were printed on the 
scale at Chapin? A. Yes, sir. 
Q. The scale owned by Midwest Order Buyers? A. Yes, sir. 
Q. And no hogs on the scale at the time the scale tickets were 
printed? A. There were not. 
Q. Who printed those tickets? A. Any one of three men. 
Q. Can you tell by looking at the tickets who printed them? A. I 
don't know. 
Q. Did you print any of the tickets? A. No, sir. 
Q. Have you ever printed any tickets at Chapin when the hogs were 
not on the scale? 
MR. MELNICOFF: I object to that, that is beyond the scope. There 


is any one of three men, he denied he did, whether or not they were 


printed, any other ticket, is completely irrelevant; moreover, he is 
asking this man to admit to a violation of the Act, if it is subject to the Act, 
which may constitute a crime. It is an unfair question in that context and 
part. 
PRESIDING OFFICER BAIN: It seems to me proper cross-exami- 
nation. The objection is overruled. 
BY MR. MILLER: 
Q. Would you answer the question? A. What was the question? 
Q. If you ever printed any scale tickets when the hogs were not 
on the scale? 
MR. MELNICOFF: May we have a short recess at this point? 
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* * * 


RECROSS-EXAMINATION (Continuing) 
BY MR. MILLER: 

Q. Maybe it might be well to start over again. With respect to 
the last question, I believe you were testifying with respect to the scale 
tickets covered by Complainant's Exhibit 18, were you not? A. Yes, sir. 

Q. I believe you testified that you did not know who printed those 
scale tickets? A. I testified I did not know. 

Q. Yes, and you did testify they were printed by an employee of 

the Midwest Order Buyers on their scale at Chapin? A. Yes, sir. 

Q. Were they printed pursuant to your instructions? A. No, sir. 

Q. Were you in charge of the printing of all scale tickets at Cha- 
pin? A. No, sir. 

Q. You are not in charge of all books and records of the Chapin 
office? A. Iam in charge of the books and the records but I do not 
issue orders to the punching of scale tickets. 

Q. Are you in charge of the billings to packers? A. As far as 
some of the data on it. 

Q. And these scale tickets were sent along with the invoice, were 
they not? A. Yes, sir. 

Q. And why were they sent along with the invoice? A. The packer 
requested the scale tickets. 

Q. Why did he request the scale tickets? A. I don't know, sir. 

Q. It would be to cover the weight figure on the invoice, would 
it not? A. It would be, yes. 

Q. And since you are in charge of the billings and if the packer re- 


quests scale tickets in support of the weight tickets shown on the invoice, 


it is your responsibility to see that the scale tickets go along with 
the invoice, is itnot? A. Itis the responsibility of the one that does 
the billing. 

Q. You just said you were responsible for the billing to the packers? 
A. Iam responsible for working, I am partially responsible for working 
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up the invoice and the weights on the invoice. 

Q. And when you work up the invoice and weights on the invoice 
that includes sending scale tickets to packers who request|them? A. It 
would at the packer's request, yes, sir. 

Q. And who else is responsible for that same type of billing be- 
sides yourself? A. Any one of two people there. 

Q. Who? A. Jack Hazelrigg or Dodd Bryant or Bill Gibson. 

Q. Well, now, with respect to the scale tickets covered by Com- 
plainant's Exhibit 20 were those also scale tickets printed by an employee 
of Midwest Order Buyers on the Midwest Order Buyers' scale at Chapin? 
A. Yes, sir. 

Q. Is it also true that no hogs were on the scale at the time those 

scale tickets were printed? A. I believe so. 

Q. And do you know who prepared those scale tickets? A. Yes, sir. 

Q. Who did? A. According to the handwriting Mr. Dodd Bryant. 

Q. Is he an employee of Midwest Order Buyers? A. Yes, sir. 


Q. Would your testimony be the same with respect to Complainant's 
Exhibit 16 with respect to the scale tickets? A. They were prepared at 


the office, yes, sir. 
Q. And they were prepared by Midwest Order Buyers in Chapin? 


A. Yes, sir. 

Q. By an employee of Midwest Order Buyers? A. Yes, sir. 

Q. Prepared pursuant to your instructions? A. They would be 
prepared because that is the order from Hunter Packing Company for 
scale tickets. 

Q. Who prepared those? A. They would be by Mr.) Hazelrigg. 

Q. And how about the scale tickets covered by Complainant's 
Exhibit 142 A. These would be by Mr. Bryant. 

Q. Are those scale tickets -- strike that, please. 

Isn't it also true that no hogs were on the scale when those scale 
tickets were printed? A. I believe it is true. 

Q. As a matter of fact, you know it is true, don't you, Mr. Ischer ? 


A. I believe it is true. 
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Q. Well, the scale at Chapin won't hold 60 hogs? A. No, it won't. 
MR. MELNICOFF: I can't hear, Mr. Miller is lowering his voice. 


I am having difficulty. 
MR. MILLER: The last question was the scale at Chapin won't 


hold 60 hogs at one time. 
BY MR.MILLER: 

Q. Is the same thing true with respect to the printing of the scale 
tickets covered by Complainant's Exhibit 12 as is true about the other 
seale tickets that you testified about? A. Yes, sir. 

Q. They also were printed on the Midwest Order Buyers’ scale? 

A. Yes, sir. 

Q. By an employee of Midwest Order Buyers and no hogs were on 
the scale at the time the scale tickets were printed? A. Yes, sir. 

Q. Is that also true with respect to the scale tickets covered by 
Complainant's Exhibit 10? A. Yes, sir. 

Q. And also true with respect to Complainant's Exhibit 8 as to the 
scale tickets? A. Yes, sir, it would be. 

Q. And all of the scale tickets you have testified about were printed 
to support the weight figure shown on the respective invoice, is that right? 
A. These scale tickets were printed to support the reweigh figure which 
is the weight shown on the scale ticket. 

Q. Is it not true that the scale tickets in each instance were 
sent along with the particular invoice? A. Yes, sir. 

Q. And sent to the packer because the packer had requested scale 
tickets? A. Yes, sir. ; 

Q. Mr. Ischer, this morning in response to a question by Mr. 
Melnicoff you described the procedure that you and Midwest Order Buyers 
followed when a shipment of hogs is made to a particular packer for 
tracing purposes. I would like to direct your attention to a transaction 
occurring on December 1, 1955, and covered by Respondents' Exhibit 
No. 12, the fifth page thereof, Respondents’ Exhibit 12 purports to show 
the source of purchase of all the hogs that were placed on that order? A. 


Yes, sir. 
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Q. And it is an order of 488 hogs to Swift & Company and Respond- 
ents' Exhibit 12 shows 167 of those hogs came from Springfield and the 
remainder came from various buying points operated by Midwest Order 
Buyers, is that correct? A. According to this, yes. 

MR. MELNICOFF: Did you say something when you first showed 
him that exhibit, Respondents’ Exhibit 12, some sort of purpose, I didn't 
get that, what was the purpose? 

MR. MILLER: I was just identifying it. 

MR. MELNICOFF: You said something about a purpose. 

MR. MILLER: For purposes of tracing a particular shipment. 

MR. MELNICOFF: Very well. 

BY MR. MILLER: 

Q. Complainant's Exhibit 4, page 3 is a copy of an invoice taken 
from the books and records of Midwest Order Buyers at Chapin and I di- 
rect your attention, Mr. Ischer, to the left-hand column or the notations 
appearing in the left-hand column of this copy of the invoice. A. Yes, 
sir. 

Q. You will note the notation Obert Trucking Service, 75 head. 
A. Yes, sir. 

Q. You will also note the entry, W. O. Surratt, 92)/head. I take it 
that those were the truckers that transported 167 head to Swift & Com- 
pany? A. Yes, sir. 

Q. Are you the one who makes arrangements for the trucking of 
the hogs to the various packers? A. No, sir. 

Q. Who does that? A. That trucking is left to the| various points 
of operations. 


Q. The trucking is left to the various points of operation? A. Yes. 

Q. Well, now, you would be the one who would make the determina- 
tion that the 167 hogs at Springfield would go to Swift & |Company on that 
particular order, would you not? A. Yes, sir. 

Q. And you would obtain the information concerning that days' 
purchases at Springfield by a telephone call from Springfield, would you 
not? A. I would do what? Would you repeat that ? 
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Q. You would have to have information concerning the number of 
hogs purchased at Springfield or that particular day? A. Yes, sir. 

Q. And the kind of hogs? A. Yes, sir. 

Q. And that information would be related to you from Springfield 
by the H. L. Sparks & Company buyer at Springfield? A. Yes, sir. 

Q. And his name was Henry Harms at that time, during 1955 and 
‘56? A. Yes, sir. 

Q. Or I should say October of 1956? A. Yes, sir. 

Q. And upon the basis of the information furnished you by Mr. 
Harms and your other buyers you would make a determination as to what 
488 hogs should make up this particular shipment? A. Yes, sir. 

Q. And then arrangements would have to be made to truck 167 
hogs to Springfield to Swift & Company? A. Yes, sir. 

Q. Were those hogs directed direct from Springfield? A. That I 


can't answer. 
Q. Reweighed? A. They were weighed to Midwest Order Buyers. 


Q. Well, were they billed to Swift & Company on the basis of a 
reweigh weight? A. Reweigh, the weight billed to Midwest Order Buyers 
from the Springfield, H. L. Sparks & Company at Springfield, is the 
weight that is billed to Midwest, that is where we ship these hogs on their 

actual weight. 

‘Q. Well, would that be reweigh weight ? A. That I can't answer. 

Q. You don't know? A. No, sir. 

Q. Asa matter of fact, Mr. Ischer, when full loads of hogs move 
from Springfield to Swift & Company, for example, National Stockyards, 
they would go direct from Springfield to Swift & Company, would they 
not? A. They could. 

Q. Normally they would, would they not? A. I say they could. 

Q. I know they could, but what is the normal operation? A. From 
the Springfield yards? Without having figures in front of me I couldn't 
answer that. 

Q. Would your records show where the hogs would go from Spring- 


field? A. The records would show that, yes, sir. 
* * & oe * 
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REDIRECT EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. Ischer, you were asked something concerning the normal 
course of mail between Chapin and the various Midwest Order Buyers' 
country points. What is the general time it takes to get mail from 
Chapin to a Midwest Order Buyers' point? Give us examples. A. The 
time to receive mail at Chapin from these various points|from one day 


to five days. 
Q. What is the normal course of mail between eee. and St. 


Louis? A. Between Chapin and St. Louis mail is normally the next morn- 


ing. 
Q. What are the facilities for moving mail as you know them be- 
tween Chapin and the various country points? A. Well, we have some of 
our points where we have railroad, rail service, we get mail within one 
or two days. We have other points on these rural routes/and Star delivery 
routes, no railroad service, from three to five days to receive mail. 
Q. At Chapin is it delivered to your office? A. No, sir, we have 
to go to the post office and pick up our mail. 
MR. MELNICOFF: I guess that is all for now. 
* * * * 
REDIRECT EXAMINATION 
BY MR. MELNICOFF: 
Q. The CB&Q hauls mail? A. Yes, sir. 
Q. Is there any railroad connection between Chapin and your points 
which does not haul mail? A. A rail connection that does not haul mail? 
Q. Yes, sir. A. Yes, sir. 
Q. Which one? A. Chapin and Berry and Mount Sterling. 
Q. What about Rushville, does that hold true? A.| It is not a rail 
connection, I don't believe. 


MR. MELNICOFF: That is all, thank you. 
* * * * 
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MR. MELNICOFF: Mr. McNay, please. 
EDGAR McNAY 
was called as a witness, and having been sworn by the Presiding Officer, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MELNICO FF: 

Q. Would you please state your name? A. Edgar McNay. 

Q. Mr. McNay, by whom are you employed? A. Midwest Order Buy- 
ers. 

Q. And how long have you been employed by Midwest Order Buyers? 
A. Since 1946. 

Q. That has been a continuous employment? A. Yes, sir. 

Q. Where is your present place of employment? A. Quincy, Illinois. 

Q. I forgot to ask you, will you state your address? A. My address 
is Quincy, Dlinois. 

Q. And what is your position at Quincy, Illinois, with Midwest Order 
Buyers? A. Manager of the Quincy point. 

Q. How long have you been such? A. Since 1948. 

Q. Have you ever been employed at any other Midwest Order Buying 
point? A. Yes, sir. 

Q. Which one? A. One at Ursa. 

Q. Illinois? A. Yes, sir. 

Q. Go ahead. A.And at Mendon. 

Q. Dlinois? A.Yes, sir. 


Q. Have you ever observed operations at any other Midwest point 
other than Quincy and Ursa and Mendon? A. Well, I have been to the Berry 
yards, Macon, Palmyra, both Missouri points. I think those are the only 


ones on particular. 

Q. Now, what in size -- how would you describe Quincy ? nm Well, 
Quincy is one of the larger yards. 

Q. Could you give us any comparison, roughly, as to the volume 
of business they do as compared with the other points? A. Well, I don’t 
have any way of knowing what the other points of volume are. 
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. They do a large volume of business at Quincy? | A. Yes, sir. 
. Does Quincy have a rail connection? A. Yes, sir. 
. Does it also have truck connections? A. Yes, sir. 
_ What railroad is Quincy located on? A. CB&Q. 
Q. Mr. McNay, by reason of the fact, that Quincy has a rail con- 
nection, are hogs sent into Quincy that are bought at other Midwest buy- 
ing points? A. For reshipments, yes, sir. 
Q. So that a Midwest buying point somewhere else could very well 
ship hogs into Quincy for reshipment? A. Yes, sir. 
Q. And, of course, you buy hogs at Quincy yourself? A. Yes, sir. 
Q. And you ship those hogs out, do you, by rail? A. They can go by 
rail or truck, either one. 
Q. You ship both by rail and truck? A. Yes, sir. 
Q. And you also ship, move perhaps is a better term, hogs that 
you buy at Quincy to other country points? A. Well, yes, ina way we 


wouldn't have too much logic going to country points. 


Q. Isee. So you are -- by you I mean the Quincy point -- is both 
an assembly point for reshipment and also an originating point for re- 
shipment that you buy? A. Yes, sir. 

Q. Have you been employed there since 1946? A! Since 1948. 

Q. You have been with Midwest Order Buyers since 1946? A. 
Yes, sir. 

Q. If I haven't asked you before, tell me your duties, what are your 
duties at Quincy? A. Iam a buyer and manager of the Quincy yards. 

Q. Will you just explain to us in as much detail as you believe 
necessary to convey exactly what you do? Explain to us what you do 
and how you do it, all the details in buying hogs, shipping. A. Well, we 
will say Farmer Jones comes up with a load of hogs, ae hogs could 
have three sows in them. What I mean by that a few good butcher hogs, 
might have some two or three sows and might have a boar. We separate 
those hogs and take each lot by itself to the scale to weigh, punch the 
tickets, put your seller's name on the ticket and the price on those hogs, 
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then they are delivered to the scales, down to pens, whichever we have 
our pens numbered, each pen carrying a number is for a different grade 
of hogs like the butcher hogs to one pen, sows to another and boars to 
another. They wouldn't be penned together, they would be separated from 
there on. Then we pay the farmer for his hogs. He gets his check and 

he goes on home. During the day, about 3 o'clock in the afternoon, 
near that time, the time we get it done, we make up the total of our hogs 
as to butchers, Sows, boars, , whatever it is and we call the Chapin office 
and give them the run down on what we have for that day's buy. 

Q. Don’t let me interrupt you. After you buy 2 load of hogs, turn 
them in the pens that you talk about, you put them on feed and water? A. 
Yes, sir, running water is there and feed in the pens at all times. 

Q. Go ahead. A. Chapin will in turn either at that time or when they 
figure how they are going to load the hogs or which grade of hogs to which 


packer, would, in turn, call us back and give us our orders as to what we 


are going to do with these hogs. Maybe part will go on rail and part on 
truck that day and don't even all go to the same packer, they may go to 
different packers according to the grade and quality of your hogs. If, 
for instance, we will say, we have a half a load of one kind of hogs for 
one packer and we need a half a load of the same kind of hogs to finish out 
this order. They can be sent to us from other points. They come into 
our place and are throwed into those pens with part of loads that we have 

to match those hogs where they have excess water and feed. Our 
hogs going east are loaded from 9 o'clock to 11:00 at night to catch the 
train. When they are ready for loading the tickets are stamped, dated, 
and the name of the packer is put on it and the car number. Of course, 
the Chapin office at that time of night is closed so we, in turn, the next 
morning give the reweigh for that load of hogs that was shipped the night 
before. The hogs that go on the trucks are reweighed when they go out 
on the truck. 

Q. Inthe manner you have described they go over the scale, the 
scale ticket is punched and the weight recorded? A. Yes, sir. 

Q. When is that information with respect to the truck movement, 
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when is that given to Chapin? A. Well, if it is early enough that they are 
there we do it that evening, if not it is transferred the next morning by 
telephone. 

Q. Then, is it a fair summary to say every time you at Quincy 
buy a hog you buy it pursuant toa scaling, to a weighing on a scale? A. 
Yes. 

Q. Anda scale ticket is punched out at that time? |A. Yes, sir. 

Q. Is that information conveyed, by weight is conveyed, reported 
to Chapin, is that true? A. Yes, sir, that afternoon. 

Q. When a hog moves off your yard, off your country buying point, 
it goes either to another buying station, to Midwest Order Buyers or to 
the packer for ultimate delivery? A. Yes, sir. 

Q. There isa reweighing at that time, is that true? A. That is 
right, yes, sir. ; 

Q. Onascale? A. Tickets are punched. 

Q. And the information is then conveyed that evening or tomorrow 
morning depending on the time element? A.Yes, sir. 

Q. That has been your unvariable practice as long|as you have 
been with Midwest Order Buyers? A. Yes, sir. 

Q. You said something about a farmer drives up with two or three 
hogs. Tell me, from whom does Midwest Order Buyers buy their hogs ? 
A. We buy them from farmers, they might be hog dealers. They wouldn't 
be exactly classified as farmers, it would be a producer jof hogs. 

Q. In number, not in weight now, in number, how many hogs do you 
buy at a time from a particular person? A. Well, you can buy -- I bought 
as small as one, you couldn't get any smaller than that, and I bought as 
much as four or five hundred from one man. 

Q. What is the usual size of the load that you buy?) A. Well, it will 
vary from pick-up trucks, that will run from nine or ten| hogs, a handy- 
farm truck from twenty to twenty-five on up to trailer loads. 

Q. You buy a number of hogs from a number of people, is that right ? 
A. Yes, sir. 

Q. You have been there now, you say, since 1948.| Can you tell us 


from your experience whether or not you buy hogs repeaedly year after 
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year, time after time from the same people? A. We do. 

Q. Do you have repeat customers? A. We do. 

Q. Do you know why they come to market their hogs with you? 
A. They are satisfied with our prices and our manner of operation in 
handling their hogs and everything, satisfied customers. If the fellow 
is dissatisfied he wouldn't repeat. 

Q. Do you have any unusual circumstances such as the farmer 
will come to you without shopping anywhere else to see if he can get a 
better price or as good a price? 

MR. MILLER: I object on the grounds it is completely irrelevant 


to any issue in this case. 

PRESIDING OFFICER BAIN: What is the relevancy of that ? 

MR. MELNICOFF: The relevancy, in the last column in paragraph 
4 of the Order of Inquiry, we are concerned with a weight added figure 


less than the Order of Inquiry. I believe that weight added figure must de- 
pend, in the first place, on the purchase weight figure, this evidence con- 
cerns that figure. 

PRESIDING OFFICER BAIN: You are talking about the purchase 
from the farmer, now, the producer ? 

MR. MELNICOFF: Yes, sir, that is the peranane figure that is 
involved inthe ultimate figure. 

PRESIDING OFFICER BAIN:How is that involved ? 

MR, MELNICOFF: We can't arrive at a sales figure until we 
know the purchase figure we are trying to introduce in evidence regard- 
ing the purchase, it is all one stream and can't be separated out. 

PRESIDING OFFICER BAIN: What was your question, something 
about the farmer being satisfied? 

MR. MELNICOFF: Yes. 

PRESIDING OFFICER BAIN: Again, is there any charge here that 
the weights from farmers have been wrong ? 

MR. MILLER: No, sir. 

MR. MELNICOFF: No, sir. 

PRESIDING OFFICER BAIN: I can't see the relevancy of that. 
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MR. MELNICOFF: I won't pursue that any further. 
PRESIDING OFFICER BAIN: All right. 
BY MR. MELNICOFF: 

Q. You have mentioned that scale weights are involved in both 
weighs and reweighs . What scale do you have at Quincy, Mllinois? A. 
We have two sets of scales. 

Q. Are they the usual type of scales that are found in stockyards, 
that is, where livestock is bought and sold, is that right? A. Yes, sir. 

Q. Platform scales, I take it? A. Yes, sir, with a rack or a pen 
around them to keep the animals on the scales. 

Q. Are they inspected? A. Yes, sir. 

Q. By whom? A. By the State of Mlinois. We arejin railroad 
property doing business there and those are railroad scales. They come 
there and inspect and check them themselves and at Morris Company we 


have a contract with them to check our scales. 
Q. Does Midwest Order Buyers themselves make frequent checks 


on the balance of the scales? A. We do that a number of times a day. We 
always keep it in balance. 
* * * * 
CROSS-EXAMINATION 
BY MR. MILLER: 

Q. Mr. McNay, I was interested in your testimon concerning the 
manner .in which you handled hogs there at the Quincy sae station and 
your reference to your sorting operation. Now, most of the hogs purchased 
are purchased in small lots, are they not? A. Yes, sir, a big per cent of 
them are in small lots. 

Q. With respect to weights and types of hogs there would be quite 
a variance, would there not? A. Oh, yes. 

Q. And in making up your orders, that necessitates a lot of sorting , 
does it not? A. Yes, sir. 

Q. Now, assuming that hogs are not fed and wat red, just assuming 
that fact, assuming also that hogs are weighed in and aia back to the 
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scale for sorting and that they are then sorted and, oh, 2 couple or three 
hours later shipped out. There would be a shrink on those hogs, would 
there not? A. You said no feed or no water ? 

Q. Yes; Iam asking you to assume that fact. A. I never shipped 
them that way. 

Q. Well, you have been in the hog buying business for quite a num- 
per of years, Mr. McNay, and I assume you are familiar with all types of hog 
operations. I was wanting to get your views of the hog buyer with respect 
to whether or not hogs will shrink from the time they are purchased from 
the time they are sold after, with sorting in between, if they have not been 
fed and watered? 

MR. MELNICOFF: I object to that, it is completely beyond the 
scope of direct and it assumes a state of fact not in this record. It calls 
the witness to draw a conclusion. 

PRESIDING OFFICER BAIN: . I don't think it is beyond the scope, 
the testimony is they are bought and fed and weighed again, I don't get 


this business about feeding them and gaining weight and weighing them 
again, but I think the whole matter is sufficiently unclear, it should be 


cleared up. The objection is overruled. 

MR. MELNICOFF: I ask you to reconsider. He specifically excluded 
feeding and watering in his questioning and the witness testified he knew 
nothing about it when they did not feed and water. 

PRESIDING OFFICER BAIN: Well, if he has been in the hog business 
that long and doesn't know about it I guess he can answer that. The question 
was to clarify it. The obj ection is overruled. 

MR. MELNICOFF: Answer the question. Do you care to have it 
read? 

THE WITNESS: The « way he stated the question, you put hogs in 
the pen with no feed and water, I can't back up my statement, but, like I 
say, there would be a shrink, there sure wouldn't be no gain. 

BY MR. MILLER: 

Q. When Iam referring to shrink I mean the amount of weight 
the hog will lose in a given period of time. Is that the way you understand 
the term? A. Yes. 
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Q. In other words, if you have 100 butchers that averaged 200 pounds 
and weighed in at 20,000 pounds and assuming they are sorted and held 
without feeding and watering and loaded out and if they weigh 19,800 that 
would be 200 pounds shrink, would it not? A. That is right. 
Q. I have been told by a person I consider somewhat of an expert 
in the hog buying business that the mere sorting and holding of hogs for 
an hour will result in at least a one per cent shrink if they are not fed 
or watered? A. It is possible. 
Q. Do you have any comment ? 
MR. MELNICOFF: You are bringing into this record that which 
is not a part of this record. How do we have the opportunity to test 
the veracity of the statement of what he has been told and yet ask the 
witness to comment on it. It is assuming a statement of |fact not a part 
of this record. 
PRESIDING OFFICER BAIN: He has already answered, he said it 
would be possible. 
MR. MELNICOFF: I move that the question is improper, I didn't 
know he made the answer. 
PRESIDING OFFICER BAIN: I think the question is proper, it has 
already been answered. The objection is overruled. 
¥ BY MR. MILLER: 
Q. Under the circumstances I have described wouldn't you expect 
at least a one per cent shrink in those that have not been fed and watered? 
MR. MELNICOFF: I object to that question, it is even now based 
upon more evidence not a part of this record. 
PRESIDING OFFICER BAIN: It is not based upon any evidence, 
asking the man if one per cent’. would be a reasonable amount. The objec- 
tion is overruled. 
A. One per cent would be possible, I guess. 
BY MR. MILLER: 
Q. Wouldn't you consider that normal under those circumstances ? 
MR. MELNICOFF: I object again, he is using tests of normal and 
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reasonable. We don't have such standing in this record. We don't 
know the circumstances under which those terms were determined, how 
can he ask this man those questions ? 

PRESIDING OFFICER BAIN: Well, the witness seems to be answer- 
ing all right, doesn't he? 

MR. MELNICOFF: I beg to disagree. 

PRESIDING OFFICER BAIN: The witness seems to be answering. 

MR. MELNICOFF: I beg to disagree with the Examiner. 

PRESIDING OFFICER BAIN: You are going on the assumption Mr. 
Miller has set up a standard of one per cent an hour, somebody told him 
that and he is asking the witness if it is right. 

MR. MELNICOFF: How in the world would I know anybody told him 
the circumstances under which that one per cent was arrived at? 

PRESIDING OFFICER BAIN: It makes no difference in the world 
whether Mr. Miller was t elling the truth or lying, he is asking the witness 
if that is reasonable. 

MR. MELNICOFF: I disagree with the Examiner's premise. 

PRESIDING OFFICER BAIN: Suppose he asked him 15 per cent, 
is that setting up a standard? 

MR. MELNICOFF: Yes, sir. 

PRESIDING OFFICER BAIN: I disagree. 

MR. MELNICOFF: I disagree and my statement of disagreement is 
in the form of an objection. 

PRESIDING OFFICER BAIN: The question has already been answered. 

MR. MILLER: I don't know if I had an answer to the last question. 

BY MR. MILLER: 
Q. Answer the question, please. A. One per cent ? 
Q. Yes, sir. A. Per hour, did you say, or in an hour's time? 


Q. No, one per cent after the hogs have been held for a couple or 


three hours. 
MR. MELNICOFF: No feed and water. 
BY MR. MILLER: 
Q. Would you not consider a one per cent shrink under those 
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circumstances normal? A. To my knowledge I suppose it would be. 
Q. You operate a trucking line, do you not, Mr. McNay? A. Yes, 


Q. How many trucks do you have? A. Three. 

Q. You do a lot of trucking for Midwest Order Buyers, do you not ? 

A. Yes, sir. 

* * ad * * 

Q. Well, now, you were talking about reweigh weights, Mr. McNay, 
is it your testimony that the tickets were printed when you reweigh hogs? 

A. At our place they are, yes, sir. 

Q. At Quincy? A. Yes, sir. 

Q. Are those tickets sent to Chapin? A. No. 

Q. Those tickets are retained at Quincy? A. Yes, sir. 

Q. For how long do you retain those tickets? A. I got a box there 
or drawer, when it gets full I discard them. 

Q. Do you have tickets for '55? A. No, sir. 

Q. For '56? A. No, sir. 

Q. Did you ever work at the Chapin office? A. No, 

* * * * 
REDIRECT EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. McNay, you have testified to the initial weighing of the 
stock, you buy it and you testified to reweigh when it goes out? A. Yes, 
sir. 

Q. Have you observed a gain in weight between those two weights 
after feed and water? A. Do I observe them? 

Q. Have you? A. For sometime, yes. 

Q. Now, on this interview that you had with Mr.Sherman, have 
you now told us everything that occurred in that interview with Mr. 
Sherman? A. As far as I know he came in and looked the yards over, 
asked a few questions, stamped tickets at the front scale and asked if 


there was anyplace else to be weighed and we took him to the back scales 
and he stamped tickets there. 
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* 
JOSEPH H. GILBY 
was recalled as a witness, and having been previously sworn by the Pre- 
siding Officer, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. MELNICOFF: 

Q. You are the same Joseph H. Gilby that testified previously in 
this proceeding? A. Yes, sir. 

Q. Mr. Gilby, I want to refer you to paragraph 11 of the Order of 
Inquiry, page 11, to the second item on that page dated November 2, 1954, 
scale ticket No. 588615. You may recall that we considered that on an 
earlier date in this proceeding? A. Yes, sir. 

Q. Now, I herewith hand you a scale ticket which has been marked 
for identification as Respondents’ Exhibit 18. Do you see that? A. Yes. 

Q. That concerns that 500 pound hog transaction? A. Yes. 

Q. Do you recall that now? A. Yes, I do. 

Q. Would you give us your explanation of that item? A. When this 
was requested here in the previous, on the previous occasion when I 
was testifying, I said that I could not read these dates on this scale ticket 
and my scale ticket that went along was not changed as to date, I under- 
stand it was changed later and I followed that up and found that the date on 
the scale ticket was changed from October 2nd to November 2nd. 

MR. MILLER: May I inquire as to what scale ticket Mr. Gilby is 
referring to? 

THE WITNESS: No. 588615H. 

MR. MELNICOFF: That is the one on Exhibit 63-A when Mr. Gilby 
testified it had been dated by the stockyards as October 2, 1954, in error, 
it should be November 2, do you recall that? 

MR. MILLER: Yes, I gather Mr.Gilby is now referring to that that 
he verified that fact, that it was actually issued on November 2, '54, is that 


~ correct ? 
THE WITNESS: More than that -- 
MR. MILLER (interrupting). Iam sorry for my interruption but 
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the only reason I made the inquiry I didn't know which scale ticket you 
were talking about. 

THE WITNESS: Yes, that is it, that scale ticket has one hog, 500 
pounds written on it, and that scale ticket with the 500 pounds written 


on it,one hog, is the one that was used in connection with the invoice 
which was dated November 2nd. I stated that we had found the scale 
ticket, that represented that one hog, 500 pounds, that is|in pencil writing 


which has never been used, that is, it is still in our possession and file. 
Now, to confirm it, that that is the same scale ticket, I had research made 
at my direction and confirmed the fact that that is the scale ticket, the 
same scale ticket and is the scale ticket that represents that one hog of 
500. It is a hog that was received from producers, here is the invoices 
which the hog can be found on, but out method is where we have left overs 
in the days work, it is a yard book and all was recorded|so I found on 
the October 28th, which is the date of the scale ticket, one hog, 500. It 
was a left over that was weighed on October 28th to be used on the next 
shipment. November 2nd was the opportunity to use the hog but the party 
making out the invoice, without spending time to find that scale ticket, 
wrote on the scale ticket in handwriting, one hog, 500 pounds. Now, in 
order to further confirm that this is the hog, ina period of two weeks, 
there is no such hog in this daily record. We don't find|/that hog or a sim- 
ilar one shipped out and this has been pointed out to me/to be the only 
hog that was existing during that period. The scale ticket was never 
picked up and put in the files, never picked up to attach|to the invoice 
that went to the packer. I have these invoices here and|this was confirmed 
by the scaler, by the carbon which I have also procured as a record of the 
weighing of this one hog, on an individual card. I think that confirms the 
fact that that ticket that we had here is the ticket for the one hog, 500 
pounds, that was written in pencil on the scale ticket that went forward to 
the packer with the invoice. 
BY MR. MELNICOFF: 
Q. Respondents’ Exhibit 18 for identification is the scale ticket 
for the weight of that hog, is that right? A. Yes, written on here (indica- 


ting). 
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Q. And that shows that the hog which appears on Respondents’ Ex- 
hibit 63-A in pencil was actually, in fact, weighed and did weigh 500 pounds 
on October 28, '54? A. And represented by this scale ticket. 

Q. Yes, thank you. So we do have a scale ticket for the 500-pound 
hog? A.Yes. 

Q. Mr. Gilby, I want to refer you to paragraph -- pardon me, 
strike that. 

Do you have anything further to add in regard to this one transaction ? 
A. I don't think so. That is the same ticket. 

Q. May I refer you now to -- 

PRESIDING OFFICER BAIN: We have been referring to a scale 
ticket, what we have been talking about is a copy of the scale ticket. 

THE WITNESS: The retained copy. 

PRESIDING OFFICER BAIN: Not the original ticket. 

MR. MELNICOFF: Mr. Examiner, may I offer into evidence as 


Respondents’ Exhibit 18 the scale ticket as you have described it, as 


Respondents’ Exhibit 18? 
* *x * * 
[CROSS EXAMINATION] 
BY MR. MILLER: 

Q. Complainant's Exhibit 63, Mr. Gilby, is a copy of the scale 
ticket retained in the records of Sparks & Company which -- A. (Inter- 
rupting) That is for this one. 

Q. (Continuing) -- shows a notation of one hog, 500 pounds. A. I 
have it before me. 

Q. Now, is it your testimony that that notation was placed on the 
scale ticket by an employee of H. L. Sparks & Company? A. Yes. 

Q. And your explanation of why that notation was placed on the 

scale ticket is that you reached back five days and found a scale 
ticket showing the scale tickets of one hog weighing 500 pounds? A. The 
explanation of why it was not on the scale ticket here is because they 
failed to find this ticket and attach it to the invoice at the time. 
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Q. Is it your testimony, Mr. Gilby, that the entry! five hundred 
and one on the scale ticket, Complainant's Exhibit 63-B, represents a 
transfer of information contained on Respondents’ Exhibit 18. A. I 
wouldn't say it is a transfer, it is a writing of the same material on this 


scale ticket, same copy. 

Q. If it is a writing of the same material that appears on Exhibit 18 
it is a transfer of that material? A. I don't call it as such. 

Q. Is it your testimony that the notation 500, appearing upon 
Complainant's Exhibit 63, is supposed to be the same information that 
appears on Respondents' 18? A. As to the one hog, 500, yes. 

Q. Now, according to your testimony, then, Sparks & Company 
purchased a hog from producers on November 28, 1954, |is that correct? 

A. No, October 28th. 

Q. October 28th, pardon me. And that purchase by Sparks from 
producers is evidenced by Respondents' Exhibit 18, is that correct? 

A. Yes. 

Q. Is it your testimony, then, that five days later that hog was 
sold to a packer at the weight at which you purchased the hog from pro- 
ducers, is that correct? A. Yes. 

Q. And that is your best recollection from that notation? A. The 
weight was weighed at the time it was taken off the producers. 

Q. Which was the weight obtained at least five days prior to the 
sale of the packer, is that not correct? A. It might have been or may 
have been after it was taken in. 

Q. Well, this one hog at 500 pounds that is referred to on Com- 
plainant's Exhibit 63 was sold to the packer on November 2nd, was it 
not? A. Yes. 

MR. MILLER: I have no further questions and have no objections 
to the receiving of Respondents Exhibit No. 18 in evidence. 

PRESIDING OFFICER BAIN: The exhibit is admitted. 


* * * * 
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[ REDIRECT EXAMINATION] 
BY MR. MELNICOFF: 
Q. Mr. Gilby, will you turn now to paragraph 7 of the complaint? 
Do you see that, sir? A. Yes. 


Q. Have you inquired into the transactions alleged there? A. 


This has to do with three lots of hogs as stated in paragraph 7, 75 hogs, 

87 hogs and 63 hogs and it is complained that following the weighing of 

the hogs each draft was penned in a separate pen assigned to respondents 
at the stockyards. While the hogs were being held in said pens, respond- 
ents, the word substituted is used here in each lot of hogs, one hog which 
had not been weighed for one of the hogs which had been weighed. There- 
after, the three lots of hogs were delivered to the packing company without 
reweighing and the company was billed by respondents upon the basis of 
the weights obtained at the time the hogs were reweighed to respondents. 

Transaction, as I understand it to be, was a sale that was late in 
the day and-- 

PRESIDING OFFICER BAIN (interrupting): How did you get this 
information, Mr. Gilby? 

THE WITNESS: By making inquiry on several occasions. 

PRESIDING OFFICER BAIN: Well, go ahead if there is no objection. 
It seems to me that is pure hearsay. 

MR. MELNICOFF: Mr. Examiner, I realize that on the surface it 
may appear to be hearsay. If you will note the transactions which are 
alleged to have occurred back in 1956, certainly, almost, not quite three 
years ago, the persons involved, the individuals, we don't know who they 
are and this must be, and the only testimony we can have on it is re- 
flected by our records which are in the control of Mr. Gilby because you 
know he performs the accounting work for them and he has to consider 
these matters in making his audits, reports and so forth. It would be im- 
possible to search out and find a particular man and ask him about a partic- 
ular transaction, these people don't recall this almost three years ago. Do 
you recall, if I may, the only evidence adduced, as I recall it, was a state- 
ment by Mr. Sands and Mr. Sherman both of whom testified they made a particu- 
lar point of watching this transaction and recorded the results of this watch 
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at the time. This is going back three years, we had no such person then, 
didn't realize we were committing a violation, we weren't manu- 
facturing or recording evidence on the point. 
PRESIDING OFFICER BAIN: If you have no record what is he to 
testify on? 
MR. MELNICOFF: He has records from which he ascertained the 
information he is going to bring. 
PRESIDING OFFICER BAIN: Well, I believe that on the first day 
of this hearing there was an objection made that an investigator could 
not testify what was in the records but that he could make extracts from 
them and present them. Now, is what Mr. Gilby going to do, is he going 
to present charts from the records and explain what they mean? 
MR. MELNICOFF: Have you finished? 
PRESIDING OFFICER BAIN: Yes. 
MR. MELNICOFF: No, he is not going to make a physical change, 
it will be in the nature of an oral tabulation. 
PRESIDING OFFICER BAIN: That is what I ruled out the first day 
of the hearing. I don't know if it is correct but that is the one I made. 
Now, here we are not letting the complainant do that but letting the re- 
spondents do it. 
MR. MELNICOFF: I don't ask for any advantage, [ am quite sure 


I will be given none and I don't seek it but I merely explain to you this is 
the nature of the best evidence that is now available, this goes back to 


three years, it concerns a small number of hogs out of a great number, 
these respondents have a volume of transactions, to ask someone 
now to go back and say, do you recall one hog being substituted, a total 
of three hogs, out of three drafts, three drafts out of 75, 87 and 63 hogs, 
is taxing the memory and recollection of the people there. Those people 
are not trained investigators, they don't recall, they see these things and 
so many items going across and if you bear in mind, Myr. Examiner, it is 
true Mr. Sherman testified they made a special watch, they recorded their 
notes and made a complete record of what they saw. We didn't do that, 
we weren't looking for a violation or defense or anything. 
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PRESIDING OFFICER BAIN: Go ahead. I suppose you are going to 
show by your record that did not happen? 

MR. MELNICOFF: To the best of our ability, no, we are not going 
to show it didn't happen, we do not deny that the circumstances occurred 
as alleged in the complaint. Iam saying we do not deny, I do not mean 
that we couldn't possibly take that position but we don't have the evidence 
to deny it for the réason indicated it is such a small item, no particular 
attention was made to it so we can't say it. However, assuming for the 
moment the allegation is true, we wish to bring to this record the testi- 


mony of this witness which is the best we have to explain it. 
PRESIDING OFFICER BAIN: All right, go ahead. 
MR. MELNICOFF: Iam sorry, Mr. Examiner, I don't like to put 
this evidence in the record and I am trying by my candor under the 


circumstances. 
BY MR. MELNICOFF: 

Q. Will you continue, Mr. Gilby? A. When the packer was informed 
that it was too late to handle this purchase he was requested to leave the 
hogs in his pens which he consented to do. 

Q. You mean the respondents requested? A. Yes. In the morning 
the representative of the packer and the representative of H. L. Sparks 
& Company, this was the first time that the packer's representative or 
the packer had seen these hogs and he found three hogs that were not 
acceptable to them in the trade, ~in the trade or in the purchase or sale, 
and they went upstairs. These were his hogs and the hogs were picked 
out of there which he didn't like and three more hogs were by agreement 
taken down and billed in this invoice. 

Q. Mr. Gilby, let me ask you this quickly. The sees involved 
in these first three drafts had been purchased the day before by the Krey 
Packing Company from the respondents? A. Yes. 

Q. The Krey Packing Company had not seen the hogs that they 
purchased? A. That is correct. 

Q. Then, on the following day a representative of the packing 
company and of the respondents viewed the hogs? A. That is right. 
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Q. For some reason the representative of the packing company 
did not like one hog in each of the pens? A. That is right. 

Q. And he asked that there be a substitution made? A. Yes. 

Q. And he went to other hogs owned by the respondents located 
close by? A. Yes. 

Q. And moved a total of three hogs putting one hog|in each of the 
pens? A. As to putting them in pens they became the hogs billed out on 
the invoice. 

* * * * * 

Q. Was the substitution made at the request of the] packer or the 
purchaser? A. Yes. 

Q. And the packer's representative was there? Aj. Yes. 

Q. Did he make the choice of the hogs he wanted taken out of the 
already weighed hogs? A. Yes. 

Q. Did he choose the hogs he wanted to put in? A) Yes. 

Q. Is this an uncommon or unusual occurrence on the stockyards ? 
A. I can't answer that except that I understand it is. 

Q. Now, I direct your attention to the three items listed on the fol- 
lowing page of this Order of Inquiry at the top of the page. Do you have 
any explanation to add to those other than what you have already given? 
A. Yes, Ido. Our records do not show any record of this, mentioning the 
items that are listed there. 

Q. You mean the items and dates of September 14, '56, September 
13, '56 and October 10, '56, is that right? A. Yes, sir. 

MR. MILLER: May I correct the record, please?) Isn't the first 


item on page 7 a transaction which was corrected to read 9/14/55? 
THE WITNESS: I can trace it to that. 
MR. MELNICOFF: I think you are right, you are correct, even 
with substituting the date to read September 14, '55, the answer is the 


same, you have no record? 
THE WITNESS: Yes. 


MR. MELNICOFF: That is all. 
* * * 
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RECROSS-EXAMINATION 
BY MR. MILLER: 
Q. Mr. Gilby, with respect to the substitution ei the three hogs 
in the Krey shipment you gave a detailed explanation of that transaction. 


What was your testimony based on ? A. It was based on inquiry some- 


time ago, continued inquiry, and just now, further inquiry. 

Q. Was it based on any records of H. L. Sparks & Company ? 
A. That is what I was searching through. 

Q. Well, does any record in H. L. Sparks & Company show what 
you testified about? A. Only memorandums. ° 

Q. There is memorandum in H. L. Sparks & Coma concerning 
this transaction? A. That is where I found the information. 

Q. In what form is that memorandum? A.I couldn't tell you the 

record on which the matter was written. 

Q. Do you mean to say there is a writing in the records of H. L. 
Sparks & Company which says that by agreement between some member 
of H. L. Sparks & Company and a buyer for Krey Packing Company the 
three hogs were substituted? A. There is a record and I have confirmed it 
with the representatives of each department. 

Q. What is that record? A. The record is that three hogs were 
taken out of the lots which were the packer's lots and three hogs of the 
respondents’ lots were replaced in those lots. 

Q. Upon what record of H. L. Sparks & Company does that informa- 
tion appear? A. The name -- it is just a memorandum record, I don't 
know whether you would give it a name, just as I presented the book here 
today. 

Q. You mean a slip of paper in the records of H. L. Sparks & Com- 
pany? A. That is right. 

Q. Do you have that paper with you? A. No, sir. 

Q. Who is the buyer for Krey Packing Company? A. Geion is 
the name. 

Q. What are you referring to? A. The results of my search, reach- 


ing the packer. 
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Q. You are referring to the notes you wrote on the copy of inquiry ? 
A. Yes, that is the place I wished to write it because it is|the item 


mentioned. 
Q. As a matter of fact, isn't it true that the buyer of Krey Packing 


Company had something to do with these lots of hogs? His name is Tom- 

my Geion? A. Yes. 
Q. Isn't it true the substitution had already occurred before Geion 

came up to look at the hogs? A. No, to my knowledge it occurred when 


he came there. 
Q. Isn't it a fact Tommy Geion had never seen the} hogs until after 
the substitution occurred? A. No, not to my knowledge. 
Q. Do you know whether or not that is a fact? A. Yes. 
Q. Upon what do you base that knowledge? A. Oh, on knowledge, 


inquiry, yes, sir. 
Q. And you didn't see fit to bring the memorandum you described 


with you? A. No. 
Q. You don't have it with you? A. No. 
Q. When was the last time you saw this memorandum? A. Several 
months ago I saw it. 
* * * 
EDGAR McNAY 
was recalled as a witness, and having been previously sworn by the Pre- 
siding Officer, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. MELNICOFF: 
Q. I have one or two questions to ask you. 
You are the same Mr. McNay that testified before? A. Iam, sir. 
Q. Mr. McNay, was your testimony concerning the buying practice 


* 


at Quincy with your buying station? A. Yes, sir. 
Q. Are those the same practices followed throughout the Midwest 
Order buying stations so far as you know? A. Yes, sir. 
MR. MELNICOFF: That is all. 


564 
CROSS-EXAMINATION 
BY MR. MILLER: 

Q. I believe you testified, Mr. McNay, that you have been in Quincy 
since 1948, is that correct? A. Yes. 

Q. And you went to work for Midwest Order Buyers in 1946? A. 
Yes, sir. 

Q. How many buying stations did you work at? A.I worked, well, 
I can give you the history of it. I worked at the Mendon station for approxi- 
mately six months, we closed that plant and went to Ursa, the two points 


were four miles apart, that was the reason for closing the one, and I 


worked there until the first week of December 1948 and went from New 
York to open the yards at Quincy. 
Q. I believe you testified you never worked at Chapin? A. No, I 
never worked at Chapin. 
Q. And your duties would never include billings to packers? A. 
No, sir. 
* * 
Friday, April 24, 1959 
* * 
EARL W. SHERMAN 
was called as a witness, and having been sworn by the Presiding Officer, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 
Q. State your full name. A. Earl W. Sherman. 
Q. Are you the same Mr. Sherman that testified previously in 
this proceeding ? A. Iam. 
Q. I pelieve you testified that you made an audit of the books 
and records of Midwest Order Buyers of Chapin, Mlinois? A.I did. 
@. And when was it that you first went to Chapin? A. January 28, 
1957. 
Q. Now, directing your attention, Mr. Sherman, to February 1, 
1957, did you on that date have an interview with Mr. George Ischer, 
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general manager of Midwest Order Buyers? A. I did. 

Q. Did you make notes of that interview? A. I did. 

Q. I hand you a document received into evidence as Respondents' 
Exhibit 1-A and I will ask that you examine the document and state 
whether or not those are the notes you made at Chapin, Illinois at the 
time you had your interview With Mr. GeorgeIscher. A. They are. 

Q. And would you state whether or not those notes/were made at 


the time of this interview? A. They were. 
Q. Where did it take place and where did you write those notes? 


A. InMr. Ischer's office, 2s formerly described, the left office at the 
top of the stairs. I was sitting by Mr. Ischer's desk, had my pad in my 
lap and wrote them all there. 
Q. At the time you made these notes was Mr. Robert McCoy present ? 
A. He was not. 
Q. After you had completed writing these notes, Mr. Sherman, what 
then happened? A. Mr. Ischer said he would like to read these to Mr. 
Sparks. I went back across the hall where Mr. McCoy was working. 
Q. Was there an office across the hall? A. Acrogs the hall at the 
' right side of the steps. 
Q. Directly across the hall from Mr. Ischer's office? A. That is 
correct. 
Q. Is that the office that had been assigned to you and Mr. McCoy? 
A. To work in while we were there, yes, sir. 
Q. Then what happened, Mr. Sherman? A. Later|I told Mr. Ischer 
that I wanted to get some of these facts down in affidavit form and called 
him across the hall in the office where Mr. McCoy and { had been working 
and prepared the affidavit, read it to Mr. Ischer, gave it to Mr. Ischer to 
read and he read it and said he couldn't sign it until he talked to Mr. 
Sparks. 
Q. I hand you Complainant's Exhibit 42, Mr. Sherman, and ask 
whether or not that is the affidavit to which you referred? A. It is. 
Q. Did you write that affidavit? A. I did. 
Q. And where did you write the affidavit? A. In the office on the 
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right of the steps, the office we had been working in at all times while 
we were there. 

Q. After you had finished writing the affidavit, Mr. Sherman, 
and before it was signed by Mr. Ischer, did you read the affidavit to Mr. 
Ischer? A. I did. 

Q. Did you read the entire affidavit to Mr. Ischer? A. I did. 

Q. Did you at any time have any discussion with Mr. Ischer 
concerning the Hunter transaction referred to in the affidavit? A. Yes, 
sir. 

Q. Will you state what that discussion was? A. Mr. Ischer said 
that "The Hunter transaction was not in the narrative or notes you took 
down this morning", and I said, "No, that is right, but I do want a specific 
instance of the thing you mentioned this morning about adding weight". 

Q. Mr. Sherman, after you had finished writing the affidavit and 
before it was signed, was Mr. George Ischer given an opportunity to read 
the affidavit? A. He was. I put it in his hand and standing beside the 
desk he read it. 

Q. Did you hand him the affidavit and did he read it? A. He did. 

Q. Then what happened? A. He took it across the hall and called 
Mr. Sparks and read it to him, came back and said "Mr. Sparks wants to 
talk to you". I went over and talked to Mr. Sparks and Mr. Sparks men- 
tioned specifically the Hunter transaction. 

Q. Did you read the affidavit to Mr. Sparks? A.I did. 

Q. Mr. Sherman, I hand you documents which have been previously 
marked for identification as Complainant's Exhibits 79 and 80. 

MR. MELNICOFF: Mr. Examiner, I believe these exhibits were 


previously offered and you refused their admission into evidence. May 


I inquire why they are being offered again? 

PRESIDING OFFICER BAIN: Have those been offered ? 

MR. MELNICOFF: I thought they had been and were refused. 

MR. MILLER: You will recall, Mr. Examiner, I questioned Mr. 
Gilby about these documents during my cross-examination of him and 
an objection was made to having the documents identified on cross~ 
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examination and at that time I stated that they would be fully identified 
and explained later in the proceeding. I do not believe an offer was made 
during my cross-examination of Mr. Gilby. 

PRESIDING OFFICER BAIN: My notes are not perfect but it would 
be a very serious defect in my method of operation if I sustained an ob- 
jection to an exhibit and did not show it in my notes. My notes do not 
indicate any ruling on that so I don't think they have been refused admis- 
sion. 

MR. MELNICOFF: Perhaps not, perhaps it is my fault. Perhaps 
that will be developed when they are offered. 

PRESIDING OFFICER BAIN: Yes, sir. 

BY MR. MILLER: 

Q. I ask that you examine these documents, Mr. Sherman, and state 
what they are, if you know. A. These are releases which I obtained on 
the Springfield Stockyards Company showing the release of hogs as they 
leave the stockyards. 

Q. Did you personally obtain these releases from the Springfield 
Stockyards Company? A. I did. 

Q. And are these two documents part of the official records of 
the Springfield Stockyards Company? A. Yes, sir. 

Q. Are you familiar, Mr. Sherman, with the procedure followed 
at the Springfield Stockyards in the loading out of hogs? A. Yes, sir. 

Q. Will you describe that procedure? A. Releases are made by 
the person wishing livestock to leave the yards. The buyers for H. L. 
Sparks & Company, Mr. Harms, H. C. Harms, when he leaves the stock- 
yard he has had certain hogs put in certain pens and on|this release that 
he leaves with the stockyards company he shows how many there are and 
what pens they are in and leaves them there with the company for later 
release. Then when they are picked up the stockyards company counts 
them out of the pens into the alley, they then count them out of the alley 

into the truck. They have the truck driver receipt this by his sig- 
nature. He has received the described livestock and also puts his truck 
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license number, or has him do it, on the back side of the release. They 
again write the number of head released, the license number of the truck 
and, in most cases, the time of the release. In some instances, they 
would even put the pen numbers that they came out of and the number of 


head out of those pens and total them. 


Q. Mr. Sherman, must release slips such as these two documents 


pe made out as you have just described whenever hogs are released 
from the stockyards by the stockyards company? A. They have to have 
the release before they will let anything leave the stockyards. 

Q. Based upon your knowledge of the procedure followed at the 
Springfield Stockyards in connection with the release of hogs will you 
interpret the data appearing on Complainant's Exhibit No. 80? 

MR. MELNICOFF: Pardon me, should that exhibit be offered in 
evidence before he be permitted to interpret it? 

PRESIDING OFFICER BAIN: I think so. If it is refused admission, 
of course, anything on it shouldn't be testified to. 

MR. MILLER: I offer into evidence Exhibits 79 and 80. 

PRESIDING OFFICER BAIN: Any questions or objections ? 

MR. MELNICOFF: Yes, Mr. Examiner. May I inquire the purpose 
of which this is offered? 

MR. MILLER: The purpose for which this is offered, 75 hogs were 
loaded out from the Springfield Stockyards Company to the trucker whose 
signature appears on the particular receipt. Iam referring to Complain- 
ant’s Exhibit 80. 

MR. MELNICOFF: Very well. 

BY MR. MELNICOFF: 

Q. Mr. Sherman, you say you obtained this at the Springfield Stock- 
yards? A. I did. 

Q. When? A. April 6th of this year. 

Q. From whom did you obtain it? A. Mr. Rankin, superintendent 
of the stockyards company. 

Q. Who is Mr. Rankin? A. Superintendent of the Stockyards 
Company at Springfield. 
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Q. What did you ask him for when you asked for these pieces of 
paper? A. Oh, stockyard releases, livestock releases, kept by them for 
the period of December Ist through October--December Ist of "55 through 
October of '56. 
Q. And for everybody on that stockyard? A. Everybody on the 
stockyard. 
Q. Did you get a great number of them or just these two? A. I got 
a pretty good sized box. 
Q. Only one of which you used, is that right? A. The only ones 
that have been offered in evidence so far. 
Q. Any changes or additions been made to these tickets from the 
time you received them? A. They are just exactly the way I received 
them. 
Q. Of course, the marking Complainant's Exhibit 80, that wasn't 
on them when you got them? A. No. 
Q. Who prepared these releases, as you call them? Take any one 
of them. A. This one was prepared by Mr. H. C. Harms. 
Q. That is Exhibit 79? A. That's right. 
Q. What you mean is H. C. Harms’ name appearsthere? A. He is 
the man that released the hogs. 
Q. I asked who prepared the ticket with the paper writing, did you 
see it prepared? A. No. 
Q. So you don't know who prepared it? A. Mr. Harms signed it. 
Q. Did you see him sign it? A. No, sir. 
Q. All right. Was that all that was prepared by anybody on this 
exhibit, on this release? That is the whole release contained right there, 
isn't it? A. That is right. 
Q. And the same thing is true of that one, by that one I mean 79? 
A. It was signed by the trucker that picked them up. 
Q. What does that signature mean, what does that statement mean 
that appears to be N5700, the Exhibit 79 for identification, what does that 
mean? A. That is the truck license. 
Q. And the same thing is true of N277? A. Yes, sir. 
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Q. How do you know that? A. Frommy long association with those, 
seeing them, knowing the procedure. 

Q. For what state is that license number? A. That I wouldn't know, 
just the number, I think,now, this I don't know, I think it is Ilinois. 

Q. That is an Illinois license number? A. I think so, Iam not sure. 
It is their license number. 

Q. It could be something else? 

MR. MILLER: Mr. Melnicoff, I can't hear your CES 

BY. MR. MELNICOFF: 

Q. That is the license number issued by the State of Illinois or is 
it some other number? A. I don't know what state but it is a license num- 
ber. 

Q. And the only thing we are concerned with is the matter that 
appears on the front? A. Not entirely, no, for instance, on that one, 79, 
it states the number of hogs that were released. 

Q. You are relating to Exhibit 79 for identification? A. That is 
right. 

Q. What are’ you talking about now, some notes that appear without 
any pattern or any particular context on the back, is that right? A. That 
is correct. 


Q. Do you know who put those notes on there? A. Those are 


normally put on by the man who releases them to count them out of the 
pens. 

Q. You didn’t see them prepared? A. No, sir. 

Q. And you don't know who put them on there? A. No, sir. 

Q. And, as a matter of fact, it isn't a part of the exhibit itself, is 

it? A. Yes, sir. 

Q. Why is it on the back instead of the front? A. That is their 
procedure when they count them out. 

Q. Isn't there someplace on the front to put all the required and 
necessary information? A. That is just their procedure. 

Q. And I suppose we have a little different procedure on No. 80, 
is that true? A. He didn't put the time down. 
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Q. And what other thing is on it, the other figures, do you have any 

idea? A. Yes, 72 hogs out of pens 402 and 304 and three hogs out of 302. 
MR. MELNICOFF: Mr. Examiner, I object to the admission in 
evidence of both Exhibits 79 and 80 on the grounds they haven't been 

identified or sponsored by a witness who is competent to testify. All this 

witness can testifyto is that he did obtain them at a certain place but is 
he qualified to interpret, to explain them? Moreover, I don't see any rel- 
evancy of those exhibits to this proceeding at all. A more serious objec- 


tion goes to the back and this demonstrates what is the ae and the 
these releases 


harm in bringing in such evidence. Now, whoever drew u 
or prepared the form for this official piece of paper, and we don't know 
who drew that up but I understand it is a printed form, an official form, 
undoubtedly felt there was some need for all the information con- 
tained on there, however, somebody else decided they wanted to make some 
notes or memorandum on there. It seems to me the only thing which can 
properly be concerned at all is the matter that appears on the front and 


not on the back, which without an explanation is meaningless and has no 
meaning, the only explanation offered thus far by this witness is pure hear- 
say. 

PRESIDING OFFICER BAIN: It is not pure hearsay. He has testified 
how it is generally done and I think he has sufficiently testified. Now, the 
objection of relevancy, if it is not connected up with some of the allegations 
on the complaint, it will not be used. Have you any other objection? 

MR. MELNICOFF: None. 

PRESIDING OFFICER BAIN: They are both accepted. 


(Thereupon the documents heretofore marked as 
Complainant's Exhibits Nos. 79 |and 80 were re- 
ceived in evidence.) 


BY MR. MILLER: 
Q. Now, as to 80, based on your familiarity with the procedure 
followed at the Springfield Stockyards in the release of hogs, will you 
interpret the data appearing on Complainant's Exhibit 80? A. This shows 
that H. C. Harms on December 1st, 1955, released to H, L. Sparks & 
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Company of Chapin, Illinois, 75 hogs and those hogs were in pens 
402, 304 and 302. These 75 hogs were counted out, three of them out of 
pen 302, seventy-two out of Pens 402 and 304. They were recexved by 
D. Obert, truck license number N277 appearing immediately below the 
signature. This means that 75 hogs left that stockyards all at one time, 
otherwise it would have not been receipted for. 

Q. Now, I believe you stated, Mr. Sherman, previously that the 


information appearing on the front side of this release, that is the informa- 


tion concerning the head count as originally put on the release by the owner 


of the hogs and then the release is given to the stockyards company for its 
use prior to the actual loading out of the hogs from the stockyards itself, 
is that correct? A. That is correct. 

Q. Now, based on your familiarity with the procedure followed in 
the Springfield Stockyards, Mr. Sherman, what, if anything, happens when 
the number of hogs shown on the release does not correspond to the number 
of hogs actually counted out and released by the stockyards company? A. 
Knowing their operation I would say everything would come to an abrupt halt. 
They would make every effort to locate the required number of hogs if they 
could not find them, if they were not in the pens, it so states they would 
change their release and release only the number of hogs it shows. They 

have a system at that stockyards, that is not a large yard as terminal 
markets go, during the day they will not let people who received hogs for 
sale leave the yards unless they have accounted for every hogs that has 
come in, everything that is sold, that is to be released out of that yard is 
penned, counted into pens and there is a record made of it that is kept in 
the office, stockyard company's office, and they check and recheck every 
hog there every day and they never let anything go out unless it corres- 
ponds with the check. 

* * * * * 
CROSS-EXAMINATION 
BY MR. MELNICOFF: 

Q. Mr. Sherman, this is about the second or it could be the third 

time you appeared on this stand with particular regard to the affidavit, 
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is that right? Can you recall the previous testimony? A.) Yes, sir. 

Q. I suppose that you realize you are under the obligation to tell 
the truth about this affidavit each time you appeared? A. Yes, sir. 

Q. I don't suppose the truth ever changes much, what was true 

last Wednesday is probably true today? A. Yes, sir. 

Q. And to the extent of your testimony given this morning, after 
hearing the testimony of Mr. Ischer, after having several |days' time to 
think it over, I suppose that your testimony given this morning in view of 
an opportunity to consider it, you would still tell the truth/this morning, I 
take it? A. Yes, sir. 

Q. To the extent your testimony this morning disagrees with what 
you gave at a previous appearance on this stand in connection with this 
affidavit there would be some necessity on your part to explain it wouldn't 
there, to the extent your testimony disagreed with that you gave previously ? 
A. I didn't disagree with that I gave previously. 

Q. Are you certain about that? A. I think so. 

Q. Did you review what you testified about last Vednesday before 
you testified this morning? A.I haven't the transcript, if that is what you 
mean. 

Q. I didn't ask you whether you had the transcript.| Did you review 
it or did you not? A. In my mind. 

Q. Did you review it with anybody? A. No. 

Q. You didn't compare any notes with anybody? Al. Notes, yes, in 
particular about the time of arrival. 

Q. Now, let's see if we can remember what happened last Wednes- 
day. Fortunately we don't have the transcript, in your case it is just as 


well. Now, as I remember it, Mr. Sherman, when you first appeared on 
the stand here you very briefly and boldly showed it in evidence Exhibit 
42, do you remember that, that is the affidavit? A. I identified it, yes, 


sir. 


Q. You not only identified it you talked about it? A. Yes, sir. 
Q. And you sponsored that in evidence? A. Yes, sir. 
Q. You swore everything on there was the truth? |A. Mr. Ischer 
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swore it was true. 

Q. You testified everything appearing on there was the truth as 
you got it? A. Yes, sir. 

Q. Let me show you Respondents’ Exhibit No. 1. Do you remember 
this, Exhibit No. 1? A. Yes, sir. 

Q. Do you remember how that came into evidence? A. Yes, sir, 
you took it out of my hand and offered it in evidence. 

Q. Where did I get it? A. Out of my hand. 

Q. Where did you get it? A. I wrote it. 

Q. Where did you get it in this courtroom, whom did you get it 
from? A. What do you mean? 

Q. Did you carry it into this courtroom? A. That I don't know if I 
did or somebody else did. 

Q. If somebody else carried it who was it that carried it in, some- 
body on your side of the table? A. Certainly. 

Q. It could have been Mr. Miller? A. It could have been. 

Q. It could have been Mr. Sands or -- A. (Interrupting) It could 
have been. 

Q. (Continuing) -- Mr. McCoy? A. It could have been. 

Q. Or Mr. Maxwell? A. Physically. 

Q. Five people could have carried that four pages. Now, who was 
it carried in by? A. I told you I don't know who carried it in. 

Q. Look at the number of that, it is Respondents’ Exhibit No. 1, 
isn't it? A. Yes, sir. 

Q. And the affidavit is Complainant's Exhibit 42? A. Yes, sir. 


Q. Now, do you remember the circumstances under which Re- 


spondents’ Exhibit No. 1 came into this record? 
MR. MILLER: I fail to see the relevancy of this. 
MR. MELNICOFF: It will get there. 
BY MR. MELNICOFF: 
Q. Do you remember the circumstances under which Respondents' 
Exhibit 1 came into this record? Let me refresh your recollection, it 
was I who asked for it, isn’t that true? A. I believe you asked me if I had 
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had an interview. 

Q. I didn't ask you that, you already told us you had an interview. 
That isn't it at all. Iam asking you again do you recall how Respondents’ 
Exhibit No. 1 came to be shown to you at the time it was--Wednesday 
last, and never mind looking at Mr. Miller, you look at me. A. Not tho- 
roughly, no, I know it was asked for. 

Q. It was asked for? A. Handed to me. 

Q. Iasked you for it? A. You took it out of my hand. 

Q. I was cross-examining you at that time ? A. I believe so. 

Q. It was brought under my cross-examination, wasn't it? A. Yes, 

sir. 

Q. You didn't volunteer it? A. No, sir. 

Q. Ihad to dig it out of you, didn't I? A. You didn't have to do 
much digging. 

Q. As I recall it you and several others went to a brief case and 
did a lot of digging, isn't that right? A. It was in a brief case. 

Q. And you had to go look for it, isn't that right? | A. I don't re- 
member whether I went to look for it or somebody else looked for it. 

Q. Let's see what you do remember. Isn't it true you left that 
stand and walked over to that table and rummaged around in the brief 
case and came up with that piece of paper which is Respondents' Exhibit 
No. 1, isn't that true, or is not, and I want you to think about it, it is im- 
portant. A. I don't remember, I think I did. 

Q. You don't remember, a week ago you don't remember leaving 
that stand, walking over and picking up and looking at a brief case to 
find that piece of paper you don't remember. If that is your answer I 
will be glad to accept it. Q [sic]. I have looked at a lot of pieces of 
paper, whether I went over and picked up that particular one -- 

Q. (Interrupting) You don't remember going over to Springfield 
and picking up 79 and 80. A. I said I went to Springfield and got a whole 

box full. 

Q. And out of that whole box you remember 79 and 80? A. Yes, 
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Q. And you don't remember walking across this courtroom, do 
you? A. Not specifically. 

Q. And yet you testified on many occasions here as to the sanctity 
of your memory. Very well, we will take that answer. But you do recall, 
I assume it was I who asked you to produce that paper? A. That is right. 

Q. And it was produced pursuant to my request and introduced here 
as a respondents’ exhibit? A. Yes, sir. 

Q. And moreover it was finally reproduced here as Respondents' 
Exhibit 1-A, isn't that right? A. Yes, sir, yesterday or the day before. 

Q. And we have agreed that Respondents’ Exhibit 1-A contains 
certain delineations and marks which do not appear on Respondents’ 
Exhibit 1, isn't that true? A. One or two words, I believe. 

Q. And we have agreed, I think, that the only reason that those -- 
we have said hereto, No. 1-A had some matters or lines, words, that 
don't appear on Exhibit No. 1, Respondents’ 1. Is there some fault in the 

reproduction process, is that true or isn't it? A. That is correct. 

Q. And yet you. permitted me to have it a whole week, you allowed 
me Respondents’ 1, knowing that it did not contain everything that was on 
the actual piece of paper on which you made those notes? 

MR. MILLER: I object to this line of questioning because it is grossly 
unfair. 

MR. MELNICOFF: Grossly unfair. We are going to bring the truth 
into this, I don't care who gets hurt and at this time I seriously doubt this 
man is telling the truth and I respectfully -- 

MR. MILLER (interrupting): This is grossly unfair on cross- 
examination. Counsel for the respondents has purposely misrepresented 
the facts in this situation. 

MR. MELNICOFF: Show me one place. 

MR. MILLER: At the time respondents were questioning Mr. Sher- 
man with respect to notes Mr. Sherman made at Springfield he asked Mr. 
Sherman whether or not he made notes, he asked Mr. Sherman whether 
those notes were in the courtroom. At that time we looked for the notes 
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and informed counsel for respondents we could not find the original 
notes and had a Thermofax copy of those notes and would give this to 
counsel for respondents, as soon as we found the original notes we would 

give him the original notes which is what we did. 
PRESIDING OFFICER BAIN: There has been a great "to do” here 
about there being a difference on Exhibits 1 and 1-A. Iam going to state 
just exactly what that difference is. There is a difference on one line of 
one page, that is on the fifth line of writing from the bottom of the first 
page, the exhibit was written in pencil and it has been changed to this 
extent in ink, the word "each" in pencil has been scratched out, that is 
the only pencil part that has been scratched out. There has been put in ink 
in the left-hand margin the figure "10" and the word "points". I mentioned 
the scratch out of the word, and on the right-hand in ink there has been 
added the letter ''s" to the pencil word "point" and in ink the word "'on" 
and in ink the letters "R.R.S.". That is the only change that was shown 
on one exhibit that did not appear on the other and the reasons for its 
not showing have been stated before. The meaning changed there was 
that in pencil it had been stated "Hogs are shipped by rail from each 
point", that was the original wording. With the ink changes it is this 


way, "Hogs, ten points are", and that word I can't figure out, "are shipped 
by rail from points on R.R.". Now, before we make a big "to do" about 


the change of meaning let's remember the change. 
MR. MELNICOFF: I am not ‘making any point whether one, two or 
three words or effect is changed at all. I am pointing out -- 
PRESIDING OFFICER BAIN (interrupting): You made that point a 
number of times that there has been a difference in the exhibit. That is 
the only exhibit. 
MR. MELNICOFF: I agree, I pointed it out. 
PRESIDING OFFICER BAIN: Nobody pointed it out until I did. 
MR. MELNICOFF: I pointed out several changes that were due 
to the fault of the reproduction, that I have said, it is true we never read 


the precise words. 
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PRESIDING OFFIC ER BAIN: That is the several changes you have 
been making such a big "to do" about. 
BY MR. MELNICOFF: 
Q. Inany event, the original paper that you showed me, the paper 


you originally showed me as being the notes that were described as a COpy 


are Respondents' Exhibit 1, isn't that true? A. That is correct. 

Q. That was given to me last Wednesday when I asked for it on 
cross-examination ? A. A week ago Wednesday. 

Q. And yesterday there was produced -- I don't think you produced 
it -- Respondents’ Exhibit 1-A? A. That was the day before yesterday. 

Q. All right. A. I believe you took it home with you. 

Q. Whenever it was. Now, in any event we are finally agreed Re- 
spondents' 1-A are the notes that you made conducting the interview 
with Mr. Ischer, is that right ? A. That is correct. 

Q. There is no question about that? A. No. 

5 * * * * 

Q. Then it is your testimony that both Exhibits 1-A and 42, both 
Respondents’ Exhibit 1-A and Complainant's Exhibit 42 existed together 
simultaneously, is that right? A. On this Exhibit 1-A as 

Q. Contemporaneously with it or shortly thereafter when you made 
it, Exhibit 42 caniel in existance, is that right? A. Exhibit 42 was made 
after that. 

Q. How long after? A.1 don't remember just exactly how long 2 
time elapsed but on the same day. 

Q. Well, later in the day, how much later? A. I just got through -- 
I don't remember how much later, it was later in the day. 

©. You said that the -- you state on the bottom of Exhibit 1-A that 
these notes, or rather, the above information was related to you on the 
morning of February 1, "57, isn't that true, that is what the exhibit says 
anyhow? A. The morning of February 1, 1957, that is correct. 

Q. Now, you say shortly afterwards Exhibit 42 came in existence? 
A. It was after this was made that that was -- 
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Q. (Interrupting) Does the reading of the last paragraph of 1-A 
refresh your recollection to any extent as to when 42 was prepared? A. 
Not as to time by the clock, no. 

Q. Was it noontime? A. That was done in the morning of the 
making of these notes. 

Q. Was 42 in existence at noon of February 1st of '57? A. I could- 
n't say, I doubt very much if it was. 

Q. Was it in existence between 12 noon and 1:00 p.m.? A. Mr. 

Melnicoff, f'told youl don't know the time by the clock, I know it was after 
this, after my notes. 

Q. Do you recall testifying, talking about the clock fa little bit, the 

1ast time you were here on this affidavit -- strike that. 

Do you remember whether or not you made any testimony, offered 
any testimony here last week regarding this affidavit con¢erning whether 
or not either Exhibit 1-A or 1, the notes or the affidavit were read to Mr. 
Ischer? A. Whether I stated they were read to Mr. Ischer ? 

Q. Either one of them. A. I stated the affidavit was read to Mr. 
Ischer. 

Q. Did you say anything about the notes being read to Mr. Ischer ? 
A. Mr. Ischer took the notes himself and read them to Mr. Sparks. 

Q. You didn't hear that talk? A. I don't believe I heard that con- 
versation although he called me back, Mr. Sparks wanted to talk to 
me and I discussed them with him. 

Q. Specifically what piece of paper do you now say you discussed 

with Mr. Sparks? A. Both of them, Respondents' Exhibit 1-A and Complain- 
ant's Exhibit 42. 

Q. You discussed both of them with Mr. Sparks? A. I did. 

Q. Well, let's see, 1-A are your notes, is that right? A. That is 

correct. 
968 Q. You used 1-A in preparing 42? A. I told Mr. Ischer that I 

wanted to get some of the fact he had given me down in affidavit form. 

Q. You answered your question, suppose you answer mine. You 


used 1-A in preparing 42? A. Partially, some of the information was in 


there. 
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Q. All right. Maybe you will answer my question, answer in my 
way, try it my way. You used 1-A in preparing 42, is that right? A. 
Just as I described it, that is the only way I can answer it. 
Q. You only have one way to answer the question? A. Yes. 
Q. To what extent does 42 contain information that 1-A does not? 
A. To what extent does 42 contain information? 
Q. That 1-A does not. Iam taking your answer now, I have to. 
A. There is 2 specific transaction mentioned in Complainant's Exhibit 
42 which I don't believe is specifically mentioned in the notes. 
Q. Would you read and make sure of that, I would like you to be 
positive for once. 
MR. MELNICOFF: I should ask for a short recess, Mr. Examiner, 
while he is reading the notes. Let the record show there is a secession. 
969 PRESIDING OFFICER BAIN: I see he is on the third page now. 
We are waiting for him to read them. 
A. There is no specific reference to that one specific incident. 
BY MR. MELNICOFF: 
Q. You say 42 has a specific reference to what that does not appear 
in 1-A? A. A transaction involving Hunter Packing Company. 
MR. MILLER: Would you read that back, please? 
(Question and answer read.) 
BY MR. MELNICOFF: 
Q. No. 42 has got the packing company and 1-A doesn't have that? 


A. I didn't say that, I said a specific transaction, Hunter Packing Company 


is mentioned in the notes but not any specific transaction. It says in the 
notes Hunters, previous to that, "Hunter's business is high enough to take 
care of trucking if trucking is prepared by Chapin.” 

Q. What is in 42, that is not in 1-A? A. I just got through telling 
you a specific transaction. 

I didn't say a specific reference to Hunter, I said a specific trans- 
action involving Hunter. 

Q. Using your words "specific transaction involving Hunter" that 
appears in 42, is that right? A. Yes, sir. 
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Q. It doesn't appear in1-A? A.I think a reading of both statements 
would show that. 
Q. Is there any reference at all in 1-A to Hunter? |A. Yes, sir. 

Q. Does it concern that transaction mentioned in 42? A. Not 


specifically, no, sir. 


Q. But does it refer to that transaction in one way or another? A. 


Hunter's name in the notes. 

Q. In 1-A in connection with that specific transaction which Hunter's 
name mentioned in 42?. A. No, sir. "When sending bills to the various 
buyers such as Hunter, Swift, Independent, Swift, Trunz, erkel, Belve- 
dere and so forth, the bills show the number of head, Se weight, 
price and amounts. No scale tickets are sent with the inyoices.” 

Q. Then that reference in 1-A to Hunter had no reference to the 
Hunter situation set forth in 42, no reference at all? A. Not to the specific 
transaction. | 

Q. Any reference to Hunter ina transaction that is reflected in 
42? A. It goes onto say, "Mr. Ischer stated that the packers are not 
particularly interested in seale tickets unless requested. Hunter does 
want scale tickets." 

Q. I want to make certain that 1-A in reference to Hunter, for ex- 
ample, has no connection with the reference to Hunter in 42, is that right ? 
A. It is the same packing company. 

Q. That is the only relation between the two, between the two 
references in 1-A and 42 to Hunter, is that right 2? A. The only references, 
I just read what it said in the notes about Hunter. 

Q. The reference in 1-A to Hunter has no connection with Hunter in 
42, is that right? A. Only inasmuch as the information about adding 
weights and Hunter requesting tickets and I wanted a specific transaction 
in the statement. 

Q. Are there two different transactions noted, one in1-A and one 
in 42? A. There are no specified transactions mentioned in 1-A, Re- 
spondents' Exhibit 1-A. 

Q. Is there any connection between the reference in 1-A, the letter, 
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and reference to 42 about Hunter? A. Only as I just explained. 

Q. You consider that two separate instances or not? A.In1-A 
there is no specific instances. 
Q. Well, is it fair to say in 1-A you are referring to the same 

transactions appearing in 42 except it is set forth more specifically in 
42 than in 1-A? A. I referred in Complainant's Exhibit 42 to a specific 
instance of adding weight which was mentioned in Respondents’ Ex- 
hibit 1-A. ; 
Q. But aside from the fact you don't specify 1-A, we are talking 


about the same thing in 42 insofar as Hunter is concerned? A. The Hunter 


transaction mentioned in 42 would be a specific instance of adding weight 
such as was mentioned in Respondents’ Exhibit 1-A. 

Q. That is right, we are agreed on that. A. A specific instance. 

MR. MELNICOFF: Look at that (indicating). | 

PRESIDING OFFICER BAIN: It is not in evidence. Very well, I 
will look at the blackboard. I see what you mean, Mr. Melnicoff. That 
was a humorous instance and the record wouldn't show it unless I stated 
it. 

BY MR. MELNICOFF: 

Q. What other instance do you have in 1-A that does not appear 
in 42? You say it does not appear in 42. A. Mr. Ischer has stated in 
Complainant's Exhibit 42 they invite farmers in to watch us weigh their 
hogs on a scale tested by the State of Illinois. That is not in the notes. 

Q. I see. Where did you get that information that appears in 42 
that doesn't appear in Exhibit 1-A? A. What I just read? 

Q. Yes. A. FromMr. Ischer at the time of the preparation of the 
statement. 

Q. It has nothing to do with the weighing ? A. "We invite the farmers 
in to watch us weigh their hogs ". 

Q. That appears in 1-A, right? A. No, sir, "our scales are tested 
by the State of Dlinois.” 

Q. That appears in what? A. Complainant's Exhibit 42. 

Q. It doesn't appear in No. 1, is that right ? A. I don't think so, 
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I overlooked it if it does. 


Q. You spent about a minute reading so I will accept your reason 


there, your answer. Is there anything else different between the two? A. 
Yes, right at the start of the statement, "As general manager I make 

all the bills or invoices which are sent to the various buyers". That is 
not in the notes. Then again, on page 2 of Complainant's Exhibit 42, Mr. 
Ischer stated that "I stated I made all the bills and invoices. Actually I 
or my assistants make out these bills to the buyers, I don't always do it 
personally ". 

Q. All right. Anything else? A. Mr. Ischer's address isn't in Re 
spondents' Exhibit 1-A, it is in his statement. 

Q. Where did you get the information of his address? A. From 
Mr. Ischer. 

Q. At the outstart of your interview the morning of February 1, 
1957? A. I don't -- I got that information from Mr. Ischer when I started 
to prepare this statement. 

Q. Did you write it down anywhere? A. On the statement only. 

Q. You didn't put inthere? A. I don't see it in there. 

Q. All right. That means you didn't put it in, isn't that right? A. 
That's right. 

Q. Anything else? A. In the statement Mr. Ischer gave as Complain- 
ant's Exhibit 42 he stated "when we buy hogs from the farmers we always 
give good, honest weights, our scales are accurate and have Spinks balanc- 
ing weights", that, I don't believe appears in the Respondents' Exhibit 1-A. 

Q. You just now read -- that is your answer after reading the 

Exhibit 1-A and reading 42 side by side? A. I don't know, I have overlooked 
it if it was there, I don't see it. 

Q. No. 42 is a well-written continous narrative document, isn't that 

right ? A. I don't know how well written it is. It is an affidavit. 

Q. Permit me to say it isa well-written document so you may Say, 
you answer the question and it will appear it was I who said well written, 
you will be truthful as well as modest. So 1-A is the series of notes, isn't 
that true? A. I was making these on my lap ona pad of| paper. 
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Q. And extemporaneously what Mr. Ischer spoke you wrote down ? 
A. I was asking questions and he was writing and I was writing. 
Q. No particular continuity to it? A.Partially, yes, I was trying 
to obtain a picture of how the business was operated. 


Q. Was the purpose of your notes to preserve and not to convey 
information, is that right ? A. They were made mostly to convey informa- 


tion to me. 

Q. That is true, but to preserve it for you? A. To keep them. 

Q. And Exhibit 42 is meant to convey information to tell anybody 
who reads it what it purports to say? A. Exhibit 42 is what it says it is, 
an affidavit. 

Q. It tends to tell somebody something? A. That's right. 

Q. Sothere is every reason to say that Exhibit 1-A would be pre- 
pared in the form that it was, just as it happened, so to speak? A.I 
wasn't preparing an affidavit, Respondents’ Exhibit 1-A. 

Q. Yet you say when you talked to Mr. Sparks you read both of 
them, is that right? A. Yes, sir. : 

Q. Why would you read notes to him which are disjointed, show 
no sequence and have a number of delineations when you have before me 
a nice clean copy? A. I did not have Complainant's Exhibit 42 before me 
at the time I discussed with Mr. Sparks Respondents’ Exhibit 1-A. 

@. You didn't? A. That was not in existence yet. 

Q. It wasn't? A. No,sir. 

Q. You spoke to Mr. Sparks when, now? A. I spoke to him twice 
on that same day, the first time about the notes. 

Q. When was that? A. About the operation of his business. 

Q. When? A. Apparently in the morning, from the notation I have 
on the last page. 

Q. Apparently in the morning? A. Yes, sir. 

Q. You have no independent recollection- -I know you anticipate 
the answer but at least give me the courtesy of asking the question, I like 
it better that way.’ You say you had two conversations with Mr. Sparks, is 
that right? A. Yes, sir. 
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Q. One in the morning of February 1, 1957? A. Apparently it was 
in the morning because it was in the morning that I got this according to 
what the notes said itself. 
Q. That is the only recollection you have is what the notes say? 
A. As to the specific time, I talked to him about the notes first because 
at the time I talked to him about the notes the affidavit was not in existence. 
Q. And then you talked to him again when? A. After Mr. Ischer 
had read the affidavit to him? 
Q. And you don't know what time that was? A. Later in the day. 
Q. How much later? A. I told you before I don't remember. 
Q. You can't give us any idea? A. I was interested in getting it done 
and over with, what time of day it was I don't know. 
Q. You still say two conversations? A. Yes, sir. 
Q. And the first time the notes were read to Mr. Sparks and the 
second time -- A. (Interrupting) The affidavit was read, the first time I 
discussed it, read part of the notes, I don't believe I read all of them, Mr. 
Ischer previously read them. 
Q. Did you hear Mr. Ischer read them over? A. Not the notes, I 
said Mr. Ischer had read them to him and we discussed it over the tele- 
phone. 
Q. You say there were two telephone conversations? A. That's 
correct. 
Q. And you can't place the time? A. There was two of them, one 
before the other, the one on the notes before the affidavit. 
Q. I want you to answer two questions and two questions only. You 
cannot place the time of day that either one of those conversations took 
place, is that right? A. Ican place the first one in the morning because 
the notes were taken in the morning, it so states on the notes. Whether 
the other one took place in the afternoon or later in the morning I just 
don't remember. 
Q. Well, you have answered the second question. [I was going to 


ask you, comparing the two pieces of paper and ask whether you could 
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remember in relation to each other when the conversations 
were had with Mr. Sparks. You say you can't do that now. You don't 
remember? A. Except I know I talked to him about the notes first and 
later another conversation or another phone call I talked to him about the 
affidavit. 

Q. That is right. Now, Mr. Sherman, when you testified about 
this and you had on direct examination only Exhibit 42 before you, do you 


remember that, it wasn't too long ago? You remember that, don't you ? 


A. Yes, sir. 

Q. You can remember this building, can't you? A. Some things. 

Q. Yes, sure. You can remember the record, too, and at that time 
you only told us about your conversation with Mr. Sparks about No. 42, 
isn't that right? A. If I did it was probably because at that time that is all 
I was asked about. 

Q. If you did, you don't remember, do you? A. I remember one 
time or another I talked about both conversations, whether on cross or 
direct, I don't remember. 

Q. You don't remember that? A. I think I told both of them both 
times. 

Q. You don't remember -- both of them on both times. How could 
you talk about No. 1-A when it wasn't produced, when I produced it on 

cross-examination, how did you talk about it on direct? A. I think 
on direct I made some mention that I made notes. 

Q. You think you did? A. IthinkI did. 

Q. Well, we will find it as soon as the transcript company gets it 
tous. We haven't got it, unfortunately. So you talked about that No. 1 
the only time -- pardon me, No. 42, you only told us about 42 on direct 
examination and it wasn't until after I got into cross that you talked about 
the notes on 1-A? A. I believe on direct examination I was asked if I had 
an interview with Mr. Ischer and I said I had and I think I told all about 
them. 

Q. You think, you don't know, you don't remember? A. IfI re- 
member right I did. 
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Q. Do you remember and do you remember right ? |A. I think I do. 


Q. Can you give me an answer? A. I do. 


Q. You do remember you testified about the notes on direct 
examination and you talked to Mr. Sparks, so you said on direct examina- 
tion, you do remember or you don't? A. I do. 

Q. You did? A. I did. 

Q. And that you testified on direct examination about both the Ex- 
hibit 42, the affidavit, and you talked about that, too, and told us, too, 
you spoke to Mr. Sparks about that? A. May I have that again? 

Q. You testified on direct examination that you testified to a con- 
versation with Mr. Sparks with regard to the affidavit as well as the notes, 
on both of them on direct examination? A. I know in my testimony, whether 
it was direct or cross, I told about both conversations. Now, as to separ- 
ating, after sitting three days on the stand, and telling you exactly which 
question I answered, I can't do it, but I do believe I testified about both 
conversations, that I know. 

ak * * 

ROBERT G. McCOY 
was recalled as a witness, and having been previously sworn by the Pre- 
siding Officer, was examined and testified further as follows: 

DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Will you state your full name? A. Robert G. McCoy. 

Q. Are you the same Mr. McCoy that testified earlier in this 
proceeding ? A. Iam. 

Q. I believe you testified, Mr. McCoy, that early in 1957 you made 
an audit of the books and records of Midwest Order Buyers at Chapin, 
Illinois, is that correct? A. Yes, sir, that is correct. 

Q. When did you first go to Chapin, Mlinois ? A. I first went to 
Chapin, Ilinois, to start this work on January 23, 1957. 

Q. Did you arrive at the office of the Midwest Order Buyers at 
Chapin, Illinois, on January 23rd? A. Yes, sir, I did. 

Q. Will you relate what took place upon your arrival at the Midwest 
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Order Buyers’ office at Chapin, Illinois? 

MR. MELNICOFF: I object to this as improper rebuttal. This 
witness has here before testified in connection with this matter, I don't 
see -- that is not proper rebuttal at all. 

PRESIDING OFFICER BAIN: I believe the exact date on which he 
got there was not established before. 

MR. MELNICOFF: I appreciate that, I am not complaining about 
that. My objection is this will start off all over again. 

PRESIDING OFFICER BAIN: In view of some of the respondents’ 
testimony that was permissible here. | 

MR.MILLER: Well, I will rephrase the question and make it more 
specific. 

BY MR. MILLER: 

Q. Upon your arrival at the Midwest Order Buyers’ office at Chapin, 
Illinois, did you meet Mr. George Ischer? A. Yes, sir, I did, I went to 
the office with Mr. Smith, our accountant from the Chicago office, and 
we were met right inside the front door by Mr. Ischer who was expecting 
us and he seemed to know Mr. Smith and they shook hands and Mr. Smith 
introduced me. 

Q. How do you know, Mr. McCoy, you arrived at Chapin, Illinois, 
on January 23, 19572 A. I checked my expense voucher for travel for 
that period and it shows that I went to Chapin, Mlinois, on that date. 

Q. Now, directing your attention to February 1, 1957, the date on 
which Complainant's Exhibit No. 42 was signed, I believe you have that 
document before you? A. Yes, sir. 

Q. Do you know who prepared that document ? 

MR. MELNICOFF: Mr. Examiner, I object to that question and all 
questions along that line. You will remember that Mr. Sherman appeared 


on the stand earlier and testified with regard to the Complainant's Ex- 
hibit 42 and Respondents’ Exhibit 1-A. At that time when 42 came into 
the record Mr. McCoy's signature appeared on the bottom there as 


a witness, subsequent to that time, to Mr. Sherman's appearance, the 
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testimony with regard to this 42, Mr. McCoy appeared, he was not asked 
one single question regarding this affidavit. Now, if there is any attempt 
by the government to support 42 with any testimony about Mr. McCoy at 
this time, it is too late, that testimony should have been offered at the 
time he took the stand after I had cross-examined Mr. Sherman. This is 
no time, this is not rebuttal. 

PRESIDING OFFICER BAIN: I believe the respondents offered 
testimony that one of these documents was substituted for another, that 
testimony had not come in when Mr. McCoy was here before. 

MR. MELNICOFF: I beg your pardon, we offered the thing in ref- 
erence to the notes, and never 42, we never contended any was substituted 
for 42. I say again, the witness should have testified at that time, they 
had before them and in this record my opposition to 42 and jin my cross- 
examination of Mr. Sherman and also this record with Exhibit No. 1 which, 


of course, isn't any different than that in 1-A which came in later. This 


is no time for that kind of evidence to come in with Mr. McCoy. 
PRESIDING OFFICER BAIN: At the time Mr. McCoy had testified 
before I heard no testimony that one document was substituted for 
another when it was handed to Mr. Ischer, I have heard that sort of testi- 
mony now. I think it is quite proper rebuttal. The objection is overruled. 
MR. MILLER: May I further state, Mr. Examiner, in the event 
future objections are made, since Mr. McCoy first testified, there has 
been testimony in the record concerning where this document was 
prepared and what happened to the document after it was prepared and 
my line of inquiry is directed primarily toward that testimony. 
PRESIDING OFFICER BAIN: All right, sir. 
THE WITNESS: I believe the question was -- 
BY MR. MILLER: 
Q. (Interrupting) Do you know who prepared the affidavit? A. 
The affidavit was prepared by Mr. Sherman. 
Q. Where? A. In my presence in the office where we worked at 
the Midwest Order Buyers in Chapin, Ilinois. 
Q. Is this the office you and Mr. Sherman were using which is 
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located across the hall from Mr. Ischer's office? A. Yes, sir, it is. 

Q. And I believe you stated you were present when this affidavit 
was prepared? A. Yes, sir, I was. 

Q. Were you present from that time, Mr. McCoy, until Mr. Ischer 
signed the statement? A. Yes, sir, I was. 

Q. And did Mr. Ischer sign the statement in that office? A. Yes, 
sir, he signed the statement in that office at the desk where Mr. Sherman 


was working. I was working at the other desk. 


Q. Now, after this document was prepared by Mr. Sherman and 
before it was signed by Mr. Ischer, did Mr. Sherman read the affidavit 
to Mr. Ischer? A. Yes, sir. Mr. Sherman read the affidavit to Mr. Ischer. 
He handed the affidavit to Mr. Ischer and Mr. Ischer read the affidavit , 
he then made his statement that it had been changed and he would have to 
call Sparks and he took the statement, the affidavit to the other room to 
call Sparks and a few minutes later he called to Sherman and told him 
Sparks wanted to talk to him also and Sherman went into the other room 
and in a few minutes Sherman came in and Mr. Ischer came back in and 
then Ischer signed the statement there in the office where I was working. 

Q. It is your testimony, Mr. McCoy, after the affidavit was prepared 
and before it was signed by Mr. George ischer the affidavit was given by 
Mr. Sherman to Mr. George Ischer to read? A. Yes, sir, right in front 
of the desk where Sherman was working and read the statement, read the 
affidavit then, as'I said, made the statement he would have to call Sparks 

again. 

* * * * 
CROSS-EXAMINATION 
BY MR. MELNICOFF: 

Q. Your testimony is confined, as I understand it, to the affidavit , 
Complainant's Exhibit 42, is that right? A. Well, I was asked the date 
that I arrived. 

Q. I mean the exhibit, in connection with this affidavit matter, you 
testified nothing except Exhibit 42, is that right? A. I believe I have testi- 


fied only to Exhibit 42, just now, and the date of my arrival. 
* * * * * 
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Respondents’ Exhibit 1 


_ Bills for 17 points are all made at Chapin. George Ischer is 
general manager ‘for Mid-West order buyers. 

Each point calls Chapin & tells Mr. Ischer how many hogs has 
been bought and weight and cost and type each day. Mr. Ischer then 
tells each point where their hogs are going for that day. H. L. Sparks 
obtains all orders from East St. Louis office and calls Ischer and 


instructs him as to what each order is to consist of and Ischer in turn 


calls the various points and instructs them accordingly. Trucks pick 
up the hogs at 2'or 3 different points on occasion to make out a load. 

At other times they get their entire load at one point, Hogs are also 
Shipped by Rail from each point. Each point sends Chapin a daily 

- buy sheet which has a break down according to weight classification 
and types buch as sows, boars, pigs, crips, etc. They also send a sheet 
which shows each purchase showing sellers name, head, weight , amount 
and check number used to pay the seller. This sheet also shows daily 
expenses. All bookkeeping for the 17 points is done at Chapin. Bank 
a/c is maintained at the National Stockyards National Bank, National 
City, Ilinois. Bushnell has a separate Bank a/c at Bushnell. Farmers 
& Merchants State Bank at Bushnell. Peoria has a separate bank a/c 

at National Stockyards National Bank, National City, Dlinois. 

When sending Bills to the various buyers such as Hunter, Swift 
Independent , Swift, Trunz, Merkel, Belvedere. etc. The bill shows the 
number of head, type, weight, Price and Amounts. No scale tickets are 
sent with the invoices. Mr. Ischer stated that the packers are not 
7 wetigolarly not scale Sees in / scale tickets. / Their Sat /is in 
cost and yield. The weights shown on bills are sometimes actual reweigh 
weights and at other times the weights are based on the buy weights and at 
other times weight is added to buy weights-to take care of shrink and at 
other times weight is deducted from buy weights. The packer has to be 
satisfied with his cost & yield or naturally he will quit buying from 
Mid-West. Prices are determined by the daily bids from various packers. 


Respondents' Exhibit 1 


Hunter's bid is always high enough to take care of the trucking & 


trucking is prepaid by Chapin. 
The above information was related to me by George J. Ischer, Jr., 
General Manager of Midwest Order Buyers in his office at Chapin, 


Ill. on the morning of February 1, 1957. 


Earl W. Sherman 
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Respondents’ Exhibit 2 


CERTIFIED MAIL 


December 17, 1956 


Mr. Harry L. Sparks 

Harry L. Sparks & Company 
Union Stock Yards 

Peoria, Dlinois 


Dear Mr. Sparks: 
A representative of this office, M. C. Smith, began an audit on 
November 19, 1956, of the books and records of your firms at Peoria, 
Bushnell, and Chapin, Dlinois. He is unable to complete this audit, due 
to your failure to make available, all of your records from country points 
where you operate as a direct buyer of livestock. At the time he was at 
your office in Chapin, Dlinois on November 19, 1956, he made an 
informal request by telephone for the use of all your records for the 
years of 1955 and 1956. Since you refused to make these records 
available, he is unable to complete the audit. 
It is requested, that on December 26, 1956 at Chapin, Dlinois, you 
give Mr. M. C. Smith access, for the purpose of examination and copying, 
all of your books and records from stockyards, coming) under the Packers 
and Stockyards Act, and all other markets or country points, where you 
operate as a buyer of livestock. 
Your cooperation in the above request will be appreciated. 
Very truly yours, 
[Initialed:] G.H.H. 


G. H. Hopper 

District Supervisor 
Packers & Stockyards Branch 
Livestock Division 


CC: D. L. Bowman - Washington, D.C. 
J. A. Sands - National Stockyards, Dlinois 
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J. H. GILBY & COMPANY 
ACCOUNTANTS & AUDITORS 
105 West Adams Street 
Chicago 3 
January 14,1957 


Mr. G. H. Hopper 

District Supervisor 

Packers & Stockyards Branch 
Livestock Division 

999 Exchange Avenue 
Chicago 9, Dlinois 


Dear Mr. Hopper: 

Mr. Harry Sparks has referred your letter of December 17, 1956 
to me for reply.! The contents of this letter I have already discussed 
with you in your|office. First, please be advised that country points 
you refer to are'a part of the Mid-West Order Buyers of Chapin, 
Dlinois. This concern is not registered with the P & S. We maintain, 
and you already have agreed with us, that you are not entitled to ask 
for the production of these records. However, in our discussion you 
stated you would appreciate it if we would voluntarily show you these 
records. We presume that if this is done we may benefit by constructive 
suggestions on our methods of handling this business and such suggestions 
we are always looking for. Thus this is to advise you that we are willing 
to make available to Mr. Smith these records to examine in the Chapin 
office. 

This action does not set a precedent, and we still maintain our 
position as being out of the jurisdiction of the P & S. 

Very truly yours, 


/s/ J. H. Gilby 
JHG/zg 


[Jan 22, 1957] 
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BRIEF FOR PETITIONER 


ee RE Pree lao 
Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,041 


HARRY LEE SPARKS 
and 
REX WANDA SPARKS 
(Presently doing business as H. L. Sparks and Company, 
H. L. Sparks & Company of Bushnell, 


an 
H. L. Sparks & Company of Peoria), 
Petitioners, 


EZRA TAFT BENSON, 
as Secretary of Agriculture, 
d 


an 
UNITED STATES OF AMERICA, 


Respondents. 


BEN IVAN MELNICOFF 


821 - 15th Street, N.W. 
Washington 5, D. C. 


Counsel for Petitioners 


ROBERT 1. THIEL 


Printer 


(i) 


QUESTIONS PRESENTED 


1. Whether transactions in hogs purchased by a partnership 
entity from farmer-herdsmen, and from persons who are registrants 
on posted stockyards, as that term was defined in the Packers and 
Stockyards Act, 1921, as amended, prior to September 2, 1958, are 
subject to the Act, when such transactions were not either entered 
into, or consummated on a posted stockyard? 


2. Whether, in the circumstances set forth in question 1, such 
transactions are subject to the jurisdiction of the Secretary of Agri- 
culture and the Packers and Stockyards Act, 1921, as amended? 


3. Whether a partnership entity which does not do business on 
a posted stockyard can be found to have wilfully violated the Packers 
and Stockyards Act, 1921, as amended, on a record which consists 
principally of evidence that scale ticket records of the weight of such 
hogs on resale were not preserved, notwithstanding that such records 
were not required to be kept? 


4, Whether in the circumstances set forth in question 3, the 
Secretary of Agriculture has jurisdiction to hear and determine such 
issue, pursuant to the Packers and Stockyards Act, 1921, as amended? 


5. Whether the Secretary of Agriculture is excused from com- 
pliance with the jurisdictional prerequisite of Section 9(b) of the Ad- 


ministrative Procedure Act, 5 U.S.C. Sec. 1001, et seq., that an accused 


be given an opportunity to achieve compliance, merely by alleging in 
the initiating complaint, the violation to be "wilful"? 


6. Whether, without waiving the jurisdictional questions herein- 
above set forth, the record upon which the Secretary of Agriculture 
found the respondent to have wilfully violated the Packers and Stock- 
yards Act, 1921, as amended, supports such findings, when|such 
record discloses, among other things, the following: 


(ii) 


(a) That the Secretary of Agriculture searched and 
seized the books and records upon which the findings of 
wilful violation were made, in violation of Constitutional 


guarantees; 


(b) That the full and fair hearing required by the 
Packers and Stockyards Act, 1921, as amended, and 
the Administrative Procedure Act, 5 U.S.C. Sec. 1001, 
et seg., was not afforded petitioners; 


(c) That the Secretary of Agriculture heard, over 
petitioners’ objections, evidence of the contents of 
certain books'and records, notwithstanding that such 
books and records were not in the hearing room, and 
no attempt was made by the Secretary of Agriculture to 
obtain the production of such books and records by sub- 


poena or otherwise; 


(d) That the Secretary of Agriculture received in 
evidence a so-called affidavit (Complainant's Ex. No. 
42), notwithstanding that such evidence was incompetent 
and otherwise inadmissible, and 


(e) That hogs, when fed and handled, as they are by 
Midwest Order Buyers, do in fact gain weight. 


7. Whether, in the circumstances and in view of the facts as 


developed in this record, namely that petitioners' followed usual, 


customary and prevailing marketing practices in the marketing of 
hogs, at both country points and posted stockyards, the acts complained 
of, other than those involving "added weight", were in fact violations 

of Packers and Stockyards Act, 1921, as amended, and if violations, 
were they, in the circumstances, "wilful"? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. Neither the Persons Nor the Transactions Involved 
In the "Added Weight" Allegations in the Order of 
Inquiry Were Subject to the Jurisdiction of the 
Secretary of Agriculture 


The Weight at Which the Hogs Were Invoiced to 
Packer-Purchasers was Determined by a Scale 
Weighing and a Scale Ticket 


. Wilfullness, as a Jurisdictional Prerequisite, was 
Neither Found, Nar Present; Hence the Order of 


Suspension Must Fall 


. The Matters Alleged in Paragraphs VI, VII and XI of 
The Order of Inquiry were Not in Fact Violations and, 
In any Event, Were Non-Wilfull a 


a. The Hunter-Heil Transactions, Paragraph VI. 
b. The "Switching" Transaction - Paragraph VII. 
ce. The Head Count Transaction, Paragraph XI 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,041 


HARRY LEE SPARKS 
and 
REX WANDA SPARKS 
(Presently doing business as H. L. Sparks and Company, 
H. L. Sparks & Company of Bushnell, 
and 
H. L. Sparks & Company of Peoria), 


EZRA TAFT BENSON, 
as Secretary of Agriculture, 


an 
UNITED STATES OF AMERICA, 


Respondents. 
BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This cause was instituted before the Secretary of Agriculture by 

the issuance of anOrder of Inquiry (Complaint), pursuant to the provisions 
of the Packers and Stockyards Act, 1921, as amended, Act of August 15, 
1921, 42 Stat. 159, Act of May 5, 1926, 44 Stat. 397, Act of August 14, 

1935, 49 Stat. 648, Act of August 10, 1939, 53 Stat. 1351, Act of June 19, 
1942, 56 Stat. 372, Act of July 12, 1943, 57 Stat. 422, 7 U.S.C. $181, et seq., 
in which it was alleged that respondents below, petitioners here, had 
wilfully violated Sections 312(a) (7 U.S.C. $213(a), of the Packers and 
Stockyards Act, 1921, as amended. 
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Jurisdiction ofthis Court was invoked by a Petition for Review 


seasonably filed herein pursuant to Sections 1032 and 1034 of the Act 
of December 29, 1950, 64 Stat. 1129, 1130, 5 U.S.C. Secs. 1032, 1034. 


STATEMENT OF THE CASE 


This is a petition for judicial review of an order of the Secretary 
of Agriculture imposing a suspension for wilful violation of Section 
312(a) of the Packers and Stockyards Act, 1921, as amended. Petitioners 


challenge this suspension. 


The matter was instituted by the issuance by the Secretary of 
Agriculture, of an Order of Inquiry (Complaint) in which it was alleged 
that petitioners had wilfully violated the Packers and Stockyards Act, 
1921, as amended, in the sale of hogs at a posted stockyard, St. Louis, 
and at various country points, which were not posted stockyards. 
Petitioners challenged the jurisdiction of the Secretary over the persons 
and transactions involved in the transactions concerning "added" weight, 
on the broad ground ‘that they were not subject to the Act, as it read at 
the time the alleged violations occurred. As to the transactions alleged 
to have been committed at St. Louis, a posted stockyard, petitioners 
defended that such acts were non-wilful, they were given no opportunity 
to achieve compliance, and generally, that the acts complained of, were 
in fact usual and customary marketing practices and did not involve any 
loss or harm to any purchaser or any member of the public.. The com- 
plainant, respondent here, voluntarily dismissed certain counts of the 
Order of Inquiry, and certain portions of other counts. 


The matter was heard by an examiner of the Department of Agri- 
culture, and from his adverse decision, an appeal was taken to the Judi- 
cial Officer of the Department of Agriculture. This petition for review 
is sought from his ruling imposing a suspension period. 
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Petitioners are dealers in hogs. The partnership entity, known as 
Midwest Order Buyers, transacted business solely at country points, not 
posted stockyards. A partnership entity also transacted business at the 
St. Louis terminal market, a posted stockyard. 


Midwest Order Buyers maintained its offices at Chapin, Dlinois. 
The various country buying points were in frequent communication with 
this office, reporting on purchases of hogs, their condition, and market 
prospects for the day. As the hog inventory built up hourly, it was 
matched against orders for hogs which were received at both Chapin and 
St. Louis. Toward the end of the day, hogs were moved between the 
various country points in order to match anorder. When a sufficient 
number of hogs to make up an order had been assembled, they were 
moved either by truck or rail to the packer-purchaser. The invoice 
was made in Chapin, Illinois, and charged the poundage as determined by 
the weight of the hogs either on a reweigh (having been weighed at time 


of purchase, weighing at time of sale was a "reweigh"), pay the weight 


reflected on the scale ticket made at time of purchase, a practice which 


was permissible since petitioners were dealers. 


As the hogs were purchased, the purchase weights were recorded 
both at the point of purchase, and at the Chapin office, to which they were 
telephoned. When the hogs were sold they were weighed again, as above 
indicated, and these weights too were telephoned to Chapin,|and were used 
in compiling the invoice. The violations alleging "added" weight consist 
of shipments of hogs which were in excess of the purchase weights. Be- 
cause no scale ticket evidence of such reweighs were kept by Midwest 
Order Buyers, it was alleged that such weights were false, and arbitrarily 
added. Petitioners denied and continue to deny such allegations, and have 
asserted and have proved, it is submitted, that the invoice weights were 
true weights, and that the absence of scale tickets was due only to the 
fact that no statute, rule or regulation required that such scale tickets 
be kept. Moreover, petitioners have asserted and continue to assert, 
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that since September 2, 1958, when country points by an amendment to 
the Act became subject to the jurisdiction of the Secretary of Agricul- 
ture, when scale tickets have been kept, their hogs have shown the same 
rate of gain. This is an assertion that is subject to the official check of 
the Secretary of Agriculture. It could not be made if it were untrue. 


The Complaint (Order of Inquiry) contained allegations of other 
violations. These concerned market practices and did occur on a posted 
stockyard as that term was defined prior to September 2, 1958. As to 
these, petitioners offered explanations which, at the least, negatived 
wilfullness, and entitled them to the protection of Section 9(b)(3) of the 
Administrative Procedure Act. This opportunity to achieve compliance 
was not afforded petitioners. 


One other type of allegation remains to be mentioned, In the case 
of one, or at most two packers, summary scale tickets were submitted. 
The packer knew that these were summaries and wanted them only for 
bookkeeping purposes. Moreover, this practice has been approved by 
the Secretary of Agriculture, subject only to the qualification that the 
figures be handwritten instead of stamped ona scale. Otherwise, the 
practice is unchanged. 


This matter came on for hearing, was heard, and the customary 


and prescribed administrative remedies were followed and exhausted. 


From an adverse decision by the Secretary, this petition for review has 
been filed and these proceedings had. 


STATUTES INVOLVED 


Packers and Stockyards Act of 1921, as Amended. 


TITLE I — STOCKYARDS. 


Sec. 302. (a) When used in this title the term "stockyard" 

means any place, establishment, or facility commonly known 
as stockyards, conducted or operated for compensation or 
profit as a public market, consisting of pens, or eee 
closures, and their appurtenances, in which live cattle, sheep, 
swine, horses, mules, or goats are received, held, or kept for 
sale or shipment in commerce. This title shall not apply to 

a stockyard of which the area normally available for dling 
livestock, exclusive of runs, alleys, or passageways, is less 

than twenty thousand square feet. 


* * x 


Sec. 312. (a) It shall be unlawful for any stockyard owner, 
market agency, or dealer to engage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device 
in connection with the receiving, marketing, buying, or 
selling on a commission basis or otherwise, feeding, water - 
ing, holding, delivery, shipment, weighing or handling, in 
commerce at a stockyard, of livestock. 
(b) Whenever complaint is made to the Secretary 
by any person, or whenever the Secretary has reason to be- 
lieve, that any stockyard owner, market agency, or dealer 
is violating the provisions of subdivision (a), the Secretary 
after notice and full hearing may make an order that he shall 
cease and desist from continuing such violation to the extent 
that the Secretary finds that it does or will exist. 


* * * 


Act of July 12, 1943, Public No. 129, 78th Congress, Ch. 215, §1, 57 
Stat. 422, 7 U.S.C. $204. 


| hereafter . . . whenever, after due notice and hearing, 
the Secretary finds any registrant is insolvent or has violated 
any provisions of said Act he may issue an order suspending 
such registrant for a reasonable specified period. Such order 
of suspension shall take effect within not less than five days, 
unless suspended or modified or set aside by the Secretary 
or a court of competent jurisdiction. * * *" 
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Act of June 11, 1946, c. 324, Sec. 9, 60 Stat. 242. 


AOE Ns SS SS es es 


In the exercise of any power or authority — 
* * * 


(b) . . . Except in cases of willfulness . . . no withdrawal, 
suspension, revocation, or annulment of any license shall 
be lawful unless, prior to the institution of agency proceed- 
ings therefor, facts or conduct which may warrant such ac- 
tion shall have been called to the attention of the licensee 
by the agency in writing and the licensee shall have been 
accorded opportunity to demonstrate or achieve compliance 
with all lawful requirements. 


SUMMARY OF ARGUMENT 


1. The Packers and Stockyards Act, 1921, as amended, prior to 
September 2, 1958, was confined strictly to transactions in the stream 
of interstate commerce which were consummated on posted stockyards. 
The acts complained of in this proceeding were performed by Midwest 
Order Buyers, a partnership entity, located at Chapin, Dlinois, which 
is not a posted stockyard. Midwest Order Buyers, during the period in- 
volved, was not and could not be either registered under or subject to 
the Packers and Stockyards Act, 1921, as amended. Midwest Order 
Buyers purchased hogs from farmer-herdsmen, at one or more of their 
several country point buying stations, located in south central Illinois. 
Midwest Order Buyers also purchased hogs from persons who were 
registered on posted stockyards. In turn, Midwest Order Buyers resold 
these hogs to packer-purchasers. In these circumstances, the Secretary 
of Agriculture has no jurisdiction over these transactions or the persons 


performing them. 


2. The evidence on which the Secretary of Agriculture relied was 
the failure of Midwest Order Buyers to preserve scale tickets of the 
sale weights of hogs, notwithstanding that such records were not required 
to be kept. The record shows that such hogs were reweighed and that re- 
weigh scale tickets were made, and that such reweigh scale weights were 
communicated to the Chapin office of Midwest Order Buyers, and were 
the weights involved to the packer-purchasers. Thereafter, the reweigh 


7 


scale tickets were kept only for short periods of time, if kept at all. 
The Secretary of Agriculture knew of this practice. 


In these circumstances, the evidence upon which the Secretary of 
Agriculture relied was wholly the failure of Midwest Order Buyers to 
produce scale tickets to sustain its invoice weights. 


3. Wilfullness, either as prescribed in Section 9(b) of the Ad- 
ministrative Procedure Act, or as a prerequisite to the imposition of 
punishment under the Packers and Stockyards Act, 1921, as amended, 


was not in fact present in any of the transactions involved,|or indeed, 


in any of the business conducted by the petitioners. It will|be noted 
that petitioners stress the presence of wilfullness as a jurisdictional 
requirement imposed by Sec. 9(b) of the Administrative Procedure Act, 
and as a standard of conduct, measuring whether an administrative 
sanction may be or should be imposed. It is petitioners’ position that 
such classification stems from the source as well as the end sought to 
be achieved by the administrative process. 


4. The evidence upon which the Secretary of Agriculture acted 
was not probative and resulted in a denial to petitioners of/the full and 
fair hearing to which they, as a matter of law, were entitled. 


ARGUMENT 
I 


NEITHER THE PERSONS NOR THE TRANSACTIONS INVOLVED 
IN THE "ADDED WEIGHT" ALLEGATIONS IN THE ORDER OF 
INQUIRY WERE SUBJECT TO THE JURISDICTION OF THE SEC- 
RETARY OF AGRICULTURE. 

Whenthis is read, andthe argument heard, 40 years will have elapsed 
since the enactment! of the statute upon which this cause is based. Time 
is an indicia, but not a measure, of the circumstances which contribute 
to the significance of the 40-year period. The significance is to be found 
rather in the shift in marketing of hogs, and other livestock, and, it is 
in this change that the seeds of this controversy are to be found. 


In 1921, the railhead was the only place at which a livestock 
market could be located. So true was this that "terminal market" and 
"posted stockyard" were virtually synonymous. 


But, in the 40 years that have gone by, the conquest of distance, 
and of time itself, resulted in the conquest of monopolistic advantage 
once enjoyed by the! terminal market — posted stockyard. 


Harry Lee Sparks and Midwest Order Buyers kept pace with 
this movement. 


Harry Lee Sparks established Midwest Order Buyers, and the 
country point buying stations, in order to take the market to the farmer- 


herdsmen. 


Daily, at the several country points, individual farmers brought 
and bring in their hogs for sale to Midwest Order Buyers, as few as 
one or two at a time in a pick-up truck — as many as more in larger 
trucks. At each of these country points, for the adults there is coffee 
and for the children, for coming to market is a holiday for them, there 


is soda pop. The farmer sees his hogs weighed. He is paid the current 


market price, the price which he hears quoted on the radio, and sees on 
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television, and he is paid at once, and the take-home price jis not 
lessened by an agent's commission and the numerous other posted 
stockyard charges. 


Because Midwest Order Buyers took the market to the country, 
Midwest was in a position to purchase a large number of hogs. And, 
being a purchaser of a large number of hogs, Midwest Order Buyers 
is a large seller of hogs to packer-purchasers, all over the United States. 


But, it is to be noted and stressed, Midwest Order Buyers is not 
registered under the Packers and Stockyards Act, and was not required 
to be registered thereunder, for the plain, simple and obvious fact that 
Midwest Order Buyers did not do any business on a posted |stockyard. 


This Department knew of the existence of Midwest Order Buyers, 
knew of its functions, and never protested its organization, |existence, 
activity, and never, at any time, informed anyone that it considered 
Midwest in any way involved in the activities of any of the posted yard 
entities. In fact, the manner in which the investigation, upon which this 
proceeding was predicated, was instituted, discloses emphatically that 
the Department of Agriculture, while fully aware of the establishment, 
existence, and function of Midwest, at no time ever believed its activities 
to be subject to the Act. 


It is significant that Midwest is now held by the Department to be 
subject to the registration provisions of the Act, as amended September 
2, 1958. If, as concluded here, Midwest is only the agency lof a registrant, 
why is it subject to registration under the Act as amended? The Depart- 
ment cannot hold, at one and the same time, that Midwest is not an entity, 
but an agency of an entity already registered, and that it is)an entity, sub- 
ject to registration, under the amendment which was sponsored by the 
Department of Agriculture, for the reason that the Act, prior to amend- 


ment, did not cover country points. (House Report No. 1048, 85th Cong., 
1st Sess., 5, 6, 8 and 9; Tr. 5-19). Midwest is either one or the other. 
It cannot, in fact, be both. 
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Moreover, during the period involved, the activities of Midwest 
Order Buyers was at all times subject to the Federal Trade Commission 
(5 U.S.C. Sec. 41, et seq.). The legislative history of the September 2, 
1958, amendment is explicit on this point. 


Thus, Earl L. Butz, Assistant Secretary of Agriculture, testified 
before the House Committee on Agriculture, which was considering the 
legislation which eventually was enacted on September 2, 1958, as follows: 


"Mr, Butz. . . . At the present time these people who 
operate in interstate commerce on nonposted yards, as 
I understand it, are subject to the supervision of the 
Federal Trade Commission. 


"As I understand it, the intent of this amendment 
is to transfer! that to the Department of Agriculture. 


"The only additional thing that I can see that would 
be involved might be the registration of those dealers. 
As I understand it, the Federal Trade Commission does 
not now require registration.” (Hearings, Committee on 
Agriculture, House of Representatives, 314-15) 


Assistant Secretary of Agriculture Butz spoke from knowledge. In 
a colloquy with Congressman Poage, vice-chairman of the committee, Mr. 
Butz had this to say concerning jurisdiction over non-posted stockyards: 


"Mr. Butz. . . . Just a case or two to illustrate. 
At the present time we have authority to regulate trade 
practices on the posted yards. I think, for example, of 
an incident that occurred last autumn in a midwestern 
market where we issued a cease-and-desist order against 
a buyer on the market, a large buyer on the market. 


"We put him off the market. He went out to some 
non-posted yards. He continues to operate. He is com- 
pletely outside our jurisdiction. He may or may not be 
doing the same malpractices which resulted in a cease- 
and-desist order. That we do not know. We have no way 
of finding out. We have no way of regulating." (Hearings, 
Ibid., p. 317) 


At another point in the hearings, in the presence of Mr. David 
M. Pettus, Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture, the complainant 
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here, and Charles W. Bucy, Assistant General Counsel, United States 
Department of Agriculture, the following colloquy ensured between 
Assistant Secretary of Agriculture and Vice-Chairman Poage: 


"Mr. Poage. Mr. Butz, if I understand it, all this 
amendment does is to take jurisdiction of the yards of 
less than 20,000 feet which is now in the hands of Federal 
Trade - and I hope the members will get this; everybody 
has asked it a dozen times - but am I not right in saying 
that under the present law, all of the yards of less than 
20,000 square feet - and that is about half an acre - all 
of the yards of less than 20,000 square feet are under the 
exclusive jurisdiction of the Federal Trade See 


"That is right, is it not? 


"Mr. Butz. Yes, if they are in interstate commerce, 
they are. 


"Mr. Poage. They are not under anybody's jurisdic- 
tion if they are not? 


"Mr. Butz. That is right. 


"Mr. Poage. You have no jurisdiction of a yard under 
20,000 square feet today do you? 


"Mr. Butz. That is correct. 


"Mr. Poage. Whethere (sic) it is in interstate com- 
merce or on the moon, you have no jurisdiction of a yard 
of less than 20,000 square feet do you? 


"Mr. Butz. No, sir. 


"Mr. Poage. The Federal Trade Commission does 
have jurisdiction over them ? 


"Mr. Butz. Yes, sir.” (Hearings, Ibid., 316). 


Ear] W. Kintner, Esq., then general counsel and now chairman of 
the Federal Trade Commission, testified at this hearing on the question 
of jurisdiction, as follows: 

"The Chairman. . . . If a violation of the law should 
occur on an (sic) nonposted stockyard, above or below 


20,000 feet, would your agency have any responsibility 
in connection with the violation occurring on those yards? 


"Mr, Kintner. We would, sir, provided interstate 
commerce were involved. . ." (Hearings, Ibid., 233). 
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It is abundantly clear, therefore, that the Act, prior to its amend- 
ment on September 2, 1958, did not regulate the activites of Midwest 
Order Buyers. Clearly, the Federal Trade Commission was charged 
with this function. Both the Department of Agriculture and the Federal 
Trade Commission acknowledged the existence of this jurisdiction. 
The jurisdiction of the Department of Agriculture to issue this com- 
plaint in October, 1957, was clearly denied by that Department and the 
Federal Trade Commission in July, 1957. This complaint is aptly 
described by the following statement which appears in House Report 
No. 1048, 85th Congress, 1st Session, at page 6: 

"Tt appeared to the committee that most of the 

problems in connection with the Packers and Stockyards 

Act arise very simply from the fact that we are undertak- 

ing to apply to 1957 commercial and business conditions 


a law which was designed to be applied to the conditions 
prevailing in 1921." 


aa 


THE WEIGHT AT WHICH THE HOGS WERE INVOICED TO 

PACKER-PURCHASERS. WAS DETERMINED BY A SCALE WEIGH- 

ING AND A SCALE TICKET. 

The English language is at the one and same time a delight and 

a despair. In a few sentences, Churchill rallied a nation, and perhaps 
a world. Robert E, Lee, at Appomattox, gently sutured a severed 
nation. While hardly rising to the dignity of these events, the curious 
manner in which this matter appears to turn on the words "Added" and 
"Gained" as used with the word "weight," prompts the feeling that 


words must be respected. Thus, the gravamen of this case may rest 
on whether the evidence points to "Added Weight," as the Secretary of 
Agriculture contends," or "Gained Weight," as the petitioners assert. 


The Secretary instituted an investigation into the affairs of 
registered entities, insofar as they concerned the affairs which occurred 
onthe posted stockyards. To this end, correspondence ensued between the 
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Secretary's representative and the petitioners’ representative, Joseph 
H. Gilby (Petitioners' Exh. 2, Tr. 277; Petitioners’ Exh. 3, Tr. 467. 
Note, Tr. 467, line 13, should be "January," not "April"). 


The circumstances and atmosphere of the investigation were 
elicited, after much probing on cross-examination of the witness Sher- 
man who testified for the government on this phase of the matter. The 
following colloquy is illustrative: 

"Q. Did anyone ever mention to you that there was an 


understanding with the respondents as to what 
records you were permitted to consult ? 


"A, Not that I know of. I believe Mr. Hopper had obtained 
consent prior to Mr. Smith's going there and Mr. McCoy. 


"Q. You believe now that Mr. Hopper had obtained consent 
before Mr. Smith and Mr. McCoy went there, is that 
right? 


"A, That's correct. 

"Q. Upon what do you base that belief? 
"A, I believe Mr. Hopper sent us a letter. 
"Q. Mr. Hopper sent you a letter? 


"A. Stating that he had requested the permission from 
Mr. Sparks. 


"Q. Stating he had gotten permission from Mr, Sparks/? 
"A. Yes, sir." (Tr. 247) 


This letter (respondents' Exhibit 2[ Tr. 277]) which this witness 
said was the "permission," the "consent," was the letter written by 
G. H. Hopper, District Supervisor, Packers & Stockyards Branch, at 
Chicago, with copies to D. L. Bowman, of the Washington Office, and 
J. A. Sands, Supervisor of the National Stockyards, in which a request 
is made, not a consent given, And, on January 28, 1957, subsequent to 
the letter of December 17, 1956, and respondent's reply to this letter, 


dated January 14, 1957, the witness Sherman appeared at Chapin, Ill., 


to conduct the investigation. This chronology is significant. 
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The witness Sherman testified on cross-examination that "Mr. 
Bowman. . . was in our St. Louis office sometime prior to January 


28, shortly before . . . and he asked me to go to Chapin and make a 


trade practice audit of the books and records there as it pertained to 
purchases and sales from the posted stockyards of Springfield, Peoria 
and Bushnell” (Tr. 239). This is the same Mr. Bowman to whom Mr. 
Hopper had addressed a copy of his letter of December 17, 1956. This 
order to Mr. Sherman apparently originated with Mr. Lee Sinclair of 
the Washington office. (Tr. 132-133) 


The witness Sherman was evasive as to whether there had been 
a reply to the letter of December 17, 1956 (Tr. 249-250) but finally con- 
cluded that he had not seen the reply (Tr. 251). The reply to this letter, 
dated January 14, 1957, and received by Mr. Hopper, the addressee, on 
January 17, 1957, was admitted in evidence as respondents’ Exhibit 3 
(Tr. 467; Note: Tr. 467, line 13 ''April"” should be "January"). 


Thus, prior to the initiation of Sherman's investigation, an objec- 
tion had been made to the invest igation as proposed in the letter of 
December 17, 1956, and that objection was formalized, after informal 
discussions, by a letter dated January 14, 1957, which was received by 
Mr. Hopper, in his official capacity on January 17, 1957, well in advance 
of the time when Mr. Bowman directed Mr. Sherman to go to Chapin. 
This is the record. 


Since no objection had been voiced by Hopper to the letter of 
January 14, 1957, it was assumed that the conditions laid down in that 
letter were acceptable. It was on these terms and on this understanding 
that the doors and books were open to complainant. If complainant dis- 
agreed with these conditions, it should have communicated this disagree- 
ment to Harry L. Sparks & Co. and subpoenaed the records. Confronted 
with a subpoena, an opportunity would have been afforded to challenge 
and seek a judicial determination of the rights involved. This, the 
complainant did not do. 
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Moreover, complainant did not subpoena the books and records of 
respondents for production at the hearing (Tr. 67), although challenged 
by respondents to do so (Tr. 63-6). Obviously, complainant |did not dare 
risk a direct challenge to its bald and bold invasion of respondents’ 
rights. The examiner put his seal of approval on this outrageous pro- 
cedure by admitting complainant's Exhibits 1 and 2 over respondents' 
strenuous objections (Tr. 70-75), which the examiner overruled (Tr. 75- 
6). This ruling, it is submitted, constitutes reversible error. 


In sum, the record is clear that respondents challenged complain- 
ant's visitorial powers at the outset. Complainant refused to meet this 
challenge. Slyly, it manipulated its staff to bury the challenge. Simple 
justice required a straight-forward answer to the letter of January 14, 
1957. Simple justice required the presence in the hearing room of the 


books and records relied upon by complainant. Berthold-Jennings Lum- 
ber Co., et al. v. St. Louis, I. M. & S. Ry. Co., et al., 80 F. (2) 32, 44, 


8th Cir., 135, cert. den. 297 U.S. 715. None of these simple|and required 
procedures were followed. 


The testimony of the witness Sherman was relied upon almost 
exclusively to conclude that petitioners "added" weight. It is in order, 
then, to examine this testimony, and particularly, the conclusions. 


One of these transactions, as alleged in the Order of Inquiry, is 
illustrative of all phases of this inquiry to determine whether weight 
was "added" or "gained." 


In paragraph IV of the Order of Inquiry, it is alleged that Midwest 
Order Buyers, on March 29, 1956, sold 551 hogs to St. Louis Independent 
Packing Co.; that the purchase weight of these hogs was 141) 440 pounds 
that the invoice weight was 143,510 pounds, and that the resultant difference 
(143,510 pounds minus 141,440 pounds) 2,070 pounds, is "added" weight. 
This is error. 


Respondents' Exhibit 4, sheets 2, 3, and 4, analyzes this transaction, 
relying on the precise record on which complainant rests (See, e.g., 
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complainant's Exhibits 3, 4, 5, and 6). Sheets 3 and 4 of respondents’ 
Exhibit 4 shows every item on the memorandum book upon which com- 
plainant also relied, pertaining to this March 29, 1956 transaction. 


Both complainant and respondent agree that 18 hogs on this invoice 
originated at Springfield, a posted stockyard. These 18 head were orig- 
inally a part of three separate drafts, of four hogs (on sheet 3), four and 
10 hogs (on sheet 4). 


Both complaina’* and respondents further agree that the remaining 
533 hogs involved in this transaction, originated at several country points. 
All these points and the number of hogs originating at each, are specified 
on sheets 3 and 4. 


The parting of the ways comes only when the respondents continue 
on, to show the origin of each of the 533 country point hogs. Complainant 


stops short - and in so doing, commits fatal error. 


Respondents show that of the 533 country point hogs, 194 head were 
a part of larger drafts purchased at country points. These particular 
purchases, four in number, appear on sheet 2 of respondents’ Exhibit 4. 
There is sound reason for this portrayal. For, unless this analysis is 
made, the gain in weight on the hogs which moved to St. Louis Independent 
Packing Co. cannot be accurately determined. In fact, unless this pro- 
cedure is followed, an inaccurate and highly misleading gain in weight is 


reflected. 


Thus, respondents’ Exhibit 4, sheet 3, shows that 311 hogs (second 


item) are a part of'the 551 country point hogs. All of these 311 hogs came 


from the country points listed immediately to the right of the 311 figure. 

It will be noted that 136 hogs are shown in this column as having originated 
at "Ru" (Rushville), a country point. These 136 hogs, in turn, were a part 
of an original purchase, at Rushville, of 239 hogs. Therefore, in order 

to obtain the correct gain in weight on these 136 head, the total sales 
weight for the entire 239 must be determined. This is simply obtaining 

the “cost weight." 
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The correctness of this procedure, and the resultant error realized 
when this procedure is not followed, is quickly and clearly shown on 
sheet 2 of respondents’ Exhibit 4. The first line on sheet 2) shows the 
purchase of the 239 hogs at Rushville, at a total purchase weight of 
51,025 pounds. Of these 239 head, 103 were sorted off, reweighed, and 
sold to purchasers other than St. Louis Independent. The reweigh weight 
of these 103 head was 21,760 pounds. 


The remaining 136 head were sold to St. Louis Independent. The 
reweigh weight of these 136 head was 29,875 pounds. 


Adding the two reweighs, 21,760 pounds for the 103 head sold to 
others, and 29,875 pounds for the 136 head sold to St. Louis Independent, 
gives a total of 51,635 pounds, the reweigh invoice weight of the 239 hogs, 
as determined by reweighs. 


The total buy weight for the 239 head was, as shown on sheet 2 of 
respondents' Exhibit 4, 51,025 pounds. Subtracting this buy weight from 
the reweigh sales weight, gives a difference of 610 pounds, the total gain 
in weight on 239 hogs, or about 2.5 pounds per hog. 


The complainant, however, having stopped short as above indicated, 
put this $10 pound gain only to the 136 hogs sold to St. Louis Independent, 
and not on the entire 239 hogs, where it rightfully belongs.) Obviously, 
the gain per hog is greater when 610 pounds are allocated to 136 hogs, 
instead of to 239 hogs. 


This procedure must be followed in computing the gain per hog on 
the penultimate figure on the 311 lot on sheet 2, "Go 46" (Golden) which 
was a part of an original purchase of 91 hogs; in computing the gain per 
hog in the item "Jax 8" (Jacksonville), which is a part of the 33 lot, and 
which was a part of an original purchase of 55 hogs, and in computing 


the correct gain per hog on the final item in the 33 lot "Pa 4" (Palmyra), 
and the "Pa 4" (Palmyra) item in the 20 lot. Both of these items were 

a part of the same original purchase at Palmyra, of 90 hogs. The com- 
plete analysis of all these items is reflected on sheet 2 of |the respondents’ 
Exhibit 4. 
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As the witness Gilby testified, these items all appeared on the 
memorandum book upon which complainant relied. Complainant ampli- 
fied its summary depiction of this book, as shown on its Exhibits 3, 4, 
5, and 6. Its fault, however, was in not copying everything, and mis- 
interpreting what it did copy. 


The necessary result of complainant's failure completely to 
analyze the figures it saw and copied is a completely dist orted reflec- 
tion showing gain per hog as much as four times the actual gain. In 
these circumstances, complainant concluded that the invoice weights 
were inaccurate — a conclusion that is as false as the premise upon 
which it was based, and as false as the method by which it was deter- 


mined. 


The underlying and basic fault of this conclusion and Proposed 
Findings of Fact 19 and 20, from which it flows, is that they are grounded 
on the erroneous and completely unsubstantiated premise that hogs, as 
fed and handled by Midwest, cannot gain weight. This is the basic and 


predetermined conclusion upon which the complaint was prepared, this 


proceeding instituted, and upon which the examiner made his proposed 


findings. The findings which reflect this predetermined premise are 
not based on any evidence, much less substantial evidence. Moreover, 
all the evidence of record squarely contradicts this predetermination 
and the resultant findings. 


As complainant's proof developed, the pattern was obvious. The 
invoice weight was greater than the purchase weight. Therefore, the 
difference was "added weight.” 


That Midwest, prior to resale, fed and handled its hogs, that the 
invoice weights were determined by reweights, was ignored both by the 


complainant and the examiner. 
That informed witnesses testified to these facts was ignored. 


Testimony which, by law, is entitled to great weight, was swept 
aside as non-existent. 
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Carefully prepared and painstakingly explained exhibits, which 
precisely documented each hog in every transaction, and which proved 
that in fact no weight was added, was apparently not even read, and if 
read, was not read understandingly. 


The discouraging truth is that these Proposed Findings of Fact 
disclose that neither the examiner nor the complainant understood the 
testimony, that, deafened and blinded by the predeter mination that hogs 
cannot gain weight, no one in fact either heard or read the evidence 
which contradicted this predetermination and gave the lie to complain- 


ant's allegations. 


It was early realized that the real issue here was this predeter- 
mination that hogs cannot gain weight. For that reason, this issue was 
squarely met, head-on. Respondents did not, as they could have with 
all propriety, rely on the fact that complainant had not borne its burden 
of proof. Instead, respondents met this issue with candor and forth- 


rightness, and willingly assumed a burden which was not rightfully 


theirs. 


The basic fact, that hogs fed and handled as the record shows they 
were inthis matter will and do and did gain weight, is supported by a 
simple but strong fact, that Midwest expended, and continues to expend, 
large sums for feed. As shown on respondents’ Exhibit 13, the amounts 
spent for feed for the years 1954-57, were as follows: 


Year Amount 


1954 $48,733.79 

1955 52,171.96 

1956 67,116.52 

1957 47,251.45 

The unanswered question - unanswered by either complainant but 

answered by the respondents - why make these sizable expenditures for 
feed, if a gain in weight is not realized? If a consequent gain on the 


scale did not follow the consistent feeding practice, respondents could 
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have relieved itself of this outlay. However, the truth is that weight is 
gained by the hogs as a result of the feeding ahd handling, the expenditure 
for which is shown on respondents’ Exhibit 13. 


The results of the feeding and handling are impressively shown on 
respondents’ Exhibits 14, 15 and 16. These exhibits show the average 
gain in weight per hog for the years 1955, 1956 and 1957. These exhibits 
speak for themselves and are eloquent. They show that respondents sold 
almost a half-million hogs per year, and that the average gain per hog 
for these years ranged from 1.2 pounds to 2.4 pounds per hog - an 
average gain similar to that reflected on respondents’ Exhibits 4-12, 
which reflect the transactions set forth in Proposed Finding of Fact 20. 
The "logical conclusion," to borrow a phrase from Proposed Finding of 


Fact 19, is obvious. 
Hogs gain weight when fed and handled. 


The hogs specifically involved in the transactions involved in this 
proceeding, those reflected in Proposed Findings of Fact 19 and 20, 
gained weight. 


This gained weight, as determined by reweighs in each and every 
instance where a weight other than the purchase weight was used (and 
the use of such purchase weight is perfectly permissible and proper) 
was the weight invoiced by Midwest to the packer-purchaser. 


But respondents do not rely exclusively on their truthful and docu- 
mented experience urged in reply to the violations alleged in the com- 
plaint. More recent experience, experience reflecting a period subse- 


quent to September 8, 1958, when the act was amended to govern trans- 


actions at country points, is informative, persuasive, and corroborative. 
For the year 1959, during which the amended act was in effect, Midwest, 
on a comparable gross business, realized a net average gain per hog of 
3.05 pounds. This is a gain in weight realized under complainant's super- 
vision. The method of doing business was unchanged, and the results 
were unchanged. A gain in weight - not added weight - was realized. 


It is submitted, therefore, that the foregoing analysis discloses 
the basic fault in the Secretary's methodology, the resultant fault in 
his conclusions, and moreover, discloses affirmatively, that the weight 
reflected on the invoice was in fact, "gained", and not "added" weight. 
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WILFULLNESS, AS A JURISDICTIONAL PREREQUISITE, WAS 
NEITHER FOUND, NOR PRESENT; HENCE THE ORDER OF SUS- 
PENSION MUST FALL. 
"Wilfullness” is a word of many arts — and its use is an art itself. 
The law-learning of this one word is abundant and alluring.| The tempta- 
tion is great to catalogue, to analyze and to attempt to synthesize. Limita- 
tions of time, space and reader patience, however, are effectual curbs. 
Thus, the field, now the furrow. 


The word "wilful" appears to have its source in the desire to ex- 
press a planned course of action. This, it is submitted, is the common 


ground upon which all definitions and meanings meet. But, |this meeting 


is of short duration, and the ensuing journey is a devious one. 


Thus, it appears to be well decided that there is a sharp distinc- 
tion between "wilful" as used in a criminal statute (United States v. 
Mur dock, 290 U.S., 3691933), United States v. Spies, 317 U.S. 490 (1943) ), 
and that term as it is used in a so-called administrative statute (e.g., 
Binkley Mining Co. v. Wheeler, 133 F. (2) 863, 8th Cir., (1943). As 
indicated, the cases shade and blend. 


However, the term "wilful,"' as it is used in Section 9(b) of the 
Administrative Procedure Act, is, it is submitted, another |facet of this 
interesting inquiry, and one which rests upon considerations which can- 
not be decided by the generalities which have become the badge of 
authority in this field. This inquiry must begin with the understanding 
that the stress is on the remedial protection intended by Section 9(b) 
and a recognition that such remedial protection can be denjed only in 
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unusual circumstances. Hence, the term "wilful" is used as a test to 
determine when an agency may deny this remedial protection. 


Simply describing the test by the word "wilful" has only the virtue 
of simplicity. Meaning must be given, meaning which is rooted in the 
same source-bed as the statute. Thus, "wilful" is a matter of jurisdic- 
tion, determining when a matter is mature for punitive action, and when 
the remedial guarantee may be withdrawn. In these circumstances, 
"wilfullness" must be read in the light of the statutory purpose and 
intent, 


Such a reading, it is submitted, is necessary, if the statutory 


remedy is to be preserved. Otherwise, the provisions of Section 9(b)(3) 


may be emasculated simply by inserting the word "wilful" before every 
allegation in the complaining document. This, it is submitted, was not 
the intent of Congress. 


The will of Congress, it is submitted, would be met in this case, 
if the facts, as disclosed by the record, are candidly read. Thus, by 
doing, we may demonstrate. 


First, what is there that is wilful in the paragraphs concerning 
"added" weight? The evidence discloses that there was an absence of 
scale tickets to evidence the invoice weights. The mere fact that such 
transactions physically occurred at country points, and not posted stock 
yards, where scale tickets were not required to be kept, in and of itself 
should have demanded a careful inquiry as to the reason for their ab- 
sence. Moreover, the Secretary accepted without question the petitioners’ 
evidence of the purchase weight of the hogs, notwithstanding that there 
were no scale ticket records to support these weights. Accordingly, 
absent such inquiry, the Secretary was in no position to allege those 
acts to be "wilful." 


In connection with the allegations concerning the so-called 
“switching” of hogs, and the change of head count, all of which occurred 
at St. Louis, the chronology, the time, and a consideration of the 
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particular transactions, all point to practices which are not counter to 
the intent of the regulations alleged to have been violated. 


These are illustrative, rather than exhaustive. They|do reach 
one common end — that wilfullness, to justify the denial to these 
petitioners of the protection prescribed by Section 9(b) of the Ad- 
ministrative Procedure Act, is and was not present. It is submitted, 


therefore, that on this ground alone, reversal is required. 


IV 


THE MATTERS ALLEGED IN PARAGRAPHS VI, VII AND XI OF 
THE ORDER OF INQUIRY, WERE NOT IN FACT VIOLATIONS, 
AND, IN ANY EVENT, WERE NON-WILFULL. 


(a) The Hunter-Heil Transactions, Paragraph VI: 


It is alleged that petitioners prepared scale tickets, and presented 
them to these packers, as evidence of the weight of the hogs invoiced. 
The conclusion which the Secretary drew from the evidence, and which 


he found, is non-factual. 


It is true that a scale ticket was proposed. But, as the witness 
Gilby testified, this procedure was followed for the purpose of convenienc- 
ing a particular packer-purchaser, and that a memorandum or summary 
scale ticket, and not a scale ticket, although on a scale ticket form, was 
in fact prepared for this packer-purchaser. (Tr. 596-604), This witness 


testified that there was in existence, prior to the See of the com- 
plained of document, a scale ticket for every pound on every hog reflected 
on the summary scale ticket, and that the complained of documents were 


nothing more than "memoranda" of the transactions (Tr. 601). His ex- 
planation for this procedure was reasonable and logical. Hogs moved 

faster than the mail. The packer-purchaser wanted a memorandum of 

the weights. The scale ticket was a convenient form. This and nothing 
more was involved. The Packers & Stockyards Branch has administratively 
recognized the propriety of this practice. Currently, this Branch has 
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approved a "memorandum scale ticket" form to accompany the invoice 
to the packer. This is continuation of the practice of which complaint 
has been made. 


Nevertheless, the complainant called an expert to testify to the 
scale on which the complained of documents were made, (Tr. 302 et. 


seq.), who testified to matters as to which respondents would have stipu- 


lated, had request therefore been made. Complainant was determined 
to prove that which no one contested, and then, its proof in, refuses to 


listen to the reasonable, logical, sensible explanation. 


(ob) The "Switching" Transaction - Paragraph VII. 


The witness McCoy conducted the investigation and sponsored in 
evidence the exhibits upon which the government relied to establish the 
actions complained of as wilful violations of the statute and the regula- 
tions. He stated that he obtained the documents, which are reflected on 
complainant's Exhibits 65 and following, "during the summer of 1956" 
(Tr. 390), which was more than a year before the complaint was issued. 


The manner in which he conducted this investigation is interesting. 
Methodically, he copied documents relating to certain transactions. 
Whether he copied only those which were later submitted as evidence at 
the hearing, or whether he copied only certain documents pursuant to 
beforehand given instructions, does not appear. Questions as to this 
phase would, it is certain, be met with the objection that such matters 


were "inter-office communications," and therefore privileged. 


Nevertheless, the witness McCoy candidly stated that hic e:.amina- 
tion of the Sparks records disclosed to him "possible violations" of the 
Act and regulations (Tr. 391). He did not, he categorically stated, dis- 
cuss these possible violations with anybody in the Sparks organization, 
although they were present and available and cooperative, because, he 
said, 
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"| | as an accountant it is not my function to discuss with 
registrants their trade practices, their operations. I/report 
to my supervisor and he discusses with the registran' 3 
(Tr. 391) 


But this record is barren of any evidence of any discussion by any 


supervisor, or anyone else, with any respondent as to any phase of this 


investigation. 


And, significantly, the witness McCoy did not ask any| of the Sparks 
respondents "to explain these particular exhibits [ complainant's exhibits 
43 through 75] which are shown in these exhibits.” (Tr. 392, lines 2-3) 
It is possible that the witness said that he did not ask any of the Sparks 
respondents "to explain these possible violations which are shown in 
these exhibits," (complainant's exhibits 43 through 75). The sense is 
the same - he asked no one for any explanation. 


The witness McCoy conceded that the exhibits he sponsored in 
evidence do not show any substitution. "As far as when the substitutions 
occurred would have to be testified to by the persons making the observa- 
tions," he said (Tr. 393). 


The "persons making the observations" appears to have been, 
among others, John A. Sands, Jr., Livestock Marketing Specialist, Dis- 
trict Supervisor, St. Louis National Stock Yards, National Stockyards, 
Llinois (Tr. 414-15). Mr. Sands has been a District Supervisor for about 
seven years (Tr. 414), and has been with the Packers and Stockyards 
branch of the United States Department of Agriculture, since 1950 (Tr. 
415). As District Supervisor of the St. Louis National Stock Yards, he 
is "responsiblefor the enforcement of the Packers and Stockyards Act 
in the National Stockyards district which consists of the southern half 
of Illinois and the eastern half of Missouri.” (Tr. 415). Ais to scale 
tickets, he considered such a "sacred document", which, among other 
things, evidences the change of title, which, he stated, occurred "when 
the livestock is weighed." (Tr. 416) 


District Supervisor Sands then testified to the allegations in the 
complaint alleged to have occurred on September 14, 1955, concerning 
substitution of hogs sold to Figge & Hutwelker Co. On that date, he said, 
he observed the weighing of two drafts of hogs to Sparks No. 10. He 
observed "approximately ten head of red hogs in these two weighings." 
(Tr. 418) 


The next day, District Supervisor Sands observed the hogs which 
had been weighed to Sparks No. 10 the day before, verified the head 
count and noted that "there were no red hogs in this group. This led me 
to suspicion that possibly there had been a switching of hogs in Sparks 
alley.” (Tr. 418, lines 18-20, underscoring added) 


Notwithstanding this "suspicion that possibly there had been a 


switching of hogs in Sparks alley," (underscoring added), District Super- 


visor Sands made no mention of either the events he observed on Sep- 
tember 14 and 15, 1955 or of his "suspicion" to anyone in the Sparks 
organization, although both he and Harry Sparks have offices in the same 
building, and see each other frequently every day. Neither did he renew 
his vigils with any haste. Apparently he saw no need for immediacy. 

His "suspicion that possibly there had been a switching of hogs in Sparks 
alley" was so tenuous, so unconvincing, so lacking in persuasiveness, 
that his next observation "in the hog division at the stockyards with 
respect to the method of handling hogs belonging to H. L. Sparks & Com- 
pany" was not made until September 14, 1956, ONE YEAR LATER. 

(Tr. 418, lines 21-25) 


Nevertheless, on this evidence alone, on the testimony of a witness 
that what he saw on September 14 and 15, 1955, "led" him "to suspicion 
that possibly there had been a switching of hogs in Sparks alley," there is 
a finding of wilful violation. This is not substantial evidence. This is 
not evidence upon which it should be concluded that registration under 
the Act, as it read at the time this alleged violation occurred, should be 
suspended. 
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This witness, District Supervisor Sands, testified with respect to 
the events alleged to have occurred on September 14, 1956 and October 10, 
1956, respectively. (Tr. 418, 421). As to the September 14, 1956 trans- 
action, the witness Sands stated that he heard, on September 14, 1956, that 
Miller Packing Co. had rejected six hogs, and saw five (not six) hogs 
returned, and five other hogs replace the five rejects. (Tr.| 419-420) 


This witness also testified to the transaction alleged to have occur- 
red on October 10, 1956. He said he saw the buyer for Krey Packing 
Company and a Sparks employee observe a draft of hogs previously 
weighed, and together take several hogs out of another pen and put them 
in the observed pen. Hogs were then taken out of the observed pen and 


penned elsewhere. He estimated that five head were involved. (Tr. 429) 


The witness Sherman testified to the events which allegedly occurred 
on September 12, 1956, which are referred to in Proposed Finding 31, 
under date of September 11, 1956. (Tr. 440) His testimony dutifully 
corroborated that of his superior, District Supervisor Sands, and, like 
his supervisor and superior, he maintained a complete and|clam-like 
silence. One facet is striking - the elaborate stake-out of the Sparks' 
pens. This could have been completely eliminated if, at any time during 
the year intervening between the first observat ion and the second, any- 
body had uttered as much as one syllable to anyone in the Sparks’ organi- 
zation, that this practice, isolated and infrequent as it was, was frowned 
upon, Apparently and obviously, prosecution and not administration was 


the motivating purpose. 


The basic challenge to these Proposed Findings of Fact is that 
District Supervisor Sands failed to discharge his duties as/ District 
Supervisor of the St. Louis National Stock Yards. He observed the 
alleged violations, yet said nothing about them to the alleged violators, 
even after the violations were completed. The evasive answers elicited 
in his cross-examination demonstrate without doubt the poverty of the 
evidence upon which these Proposed Findings of Fact rest, and the fact 
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that John A. Sands, Jr., Livestock Marketing Specialist, and District 
Supervisor, St. Louis National Stock Yards, failed utterly to measure 
up to the duties of that position. This testimony appears at pages 422- 
439 of the transcript. No summary could do justice to those recitals. 
It must be read in its entirety to be understood and evaluated. The 


Judicial Officer is earnestly requested to do so. 


The baselessness of these Proposed Findings of Fact is further 
disclosed by the fact that the record shows that all the alleged switchings 
were made after title had passed from respondents to the packer-pur- 
chaser. Thus, the witness Sands stated that Tom Guignon, hog-buyer 
for Krey, the packer-purchaser, requested that certain hogs be substi- 
tuted, after the hogs had been purchased by Krey the day before. Krey 
was doing something with his, not Sparks’, hogs. The ~eason for the 
requested substitutions in this, and in all other instances, are a matter 
of public knowledge at the stockyard. A hog may appear to be bruised, 
to be sluggish, or to be in some way unacceptable to the buyer, after 
purchase. He wants an exchange. If the substitution is made, itisa 
substitution of equal hogs as to poundage. No one is over-reached, 


This is not the case of the seller slyly substituting an inferior or lighter 


hog for a superior or heavier hog. In fact, the seller does not make the 
substitution. If it is made, it is made by the buyer. Therefore, the act 
alleged is not the act of the respondents and, therefore, should not have 
been cited. The circumstances are such, the context within which the 
act complained of is performed, are not those against which any rule or 
provision of the statute speaks. In truth and fact, the provisions of the 
Act and the Rules which are cited as being violated, do not and were 
never intended to govern a situation where both the buyer and seller, 

at the request of the buyer, substitute one hogfor another, equal for 
equal. This is a matter of administration, not of prosecution. 
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(c) The Head Count Transaction, Paragraph XI. 


It should be noted that these charges involve only a change in 
head count, with no change in weight. Only 9 hogs are involyed, in four 
transactions; the first, on October 25, 1954, just short of three years 
prior to the issuance of the complaint involving 6 hogs; the second on 
July 28, 1955, almost three years prior to the issuance of the complaint, 
involving 1 hog; the third on November 10, 1955, just short of two years 
prior to the issuance of the complaint, and involving 1 hog, and the fourth 
and last, on April 24, 1956, and involving only 1 hog. 


The witness McCoy who testified with respect to this phase of the 
complaint, stated that he conducted his investigation in the summer of 
1956 (Tr. 390), and that he never requested an explanation from anyone 
in the Sparks organization (Tr. 391-2). He likewise made no inquiry 
with respect to the matters he found in connection with the items reflected 
in proposed findings 27, 28, and 29 (Tr. 402-5). 


This witness further testified that changes in head counts are 
necessary to reflect errors in computation (Tr. 404-410) and finally 


concluded that when such errors in head counts occur, the change in 
the head count shvuld be made by an authorized person and initialled 
and all copies should be initialled (Tr. 410). 


The testimony of the witness Gilby with respect to this matter 
is illuminating (Tr. 617-623). "The truth is that by order of the stock- 
yard's employee responsible — they were instructed to change the 
number of hogs on that second item to the figure that is now shown, 
138. We have a record against the transaction in the book that records 
it of who called up and gave these instructions. I did not carry a copy 
of the initials; and the same is true — of the other — three items", in 
paragraph XI(a) of the complaint (Tr. 621). This is the truth. 


As this witness testified, it is not a case of hogs being taken off 
or added on (Tr. 621), but simply "a case of the scale ticket showing 
the weight of the hogs that are now represented after the change" 
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(Tr. 622). It was nothing more than the correction of an error in head 
count (Tr. 622-3), and the fact, it should be noted, was simply in failing 
to have the change initialled by a stockyard company employer. 


This witness further stated that this method of correcting the 
head count was the "customary practice" obtaining at the stockyard, 
not the "customary practice” of the respondents, as found in proposed 
finding No. 30 (Tr. 623). The changes are made on instructions from 
the stockyard employees, who in turn neglect to change their own copies. 
Respondents cannot be held responsible for the neglect of the stockyard 
employees (Tr. 623). That this is the practice of the stockyard and the 
responsibility of the stockyard, is affirmed by William Heinrich, a hog 
counter at National Stock Yards. 


There is no charge, there is no proof, that the hog count as 
amended, was incorrect. There is no charge, there is no proof that 
the count was changed in order to overreach the purchaser. Thus, 
the only charge is that the procedure followed to amend the scale ticket 
to reflect the true and correct facts, was somehow faulty. And, this 
charge results from the failure of the stockyard employees to reflect 
this change on their records. In fact, the gravamen of this charge may 
well be that the stockyard employees failed in their duty — and responsi- 
bility, vicariously, is lodged with respondents for this failure, that of the 
stockyard employees. This, it is respectfully submitted, is not a viola- 


tion, a wilful violation, of the Act and the Regulations for which forfeiture 


of registrant is warranted. 


It should be noted that both laches and de minimus are applicable 
to this Proposed Finding. These are spelled out above — four trans- 
actions, over a period of three years, involving eight hogs out of over 
one million hogs. This is indeed seeing the mote in another's eye. 
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CONCLUSION 


Accordingly, it is respectfully requested that the relief requested 


in the petition heretofore filed herein, be granted, and for such other 
and further relief as the Court may deem to be fitting in the premises. 


Respectfully submitted, 


BEN IVAN MELNICOFF 


821 - 15th Street, N.W. 
Washington 5, D. C. 
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COUNTER-STATEMENT OF THE QUESTIONS PRESENTED 


The petitioners are registered as ‘‘dealers’’ at certain 
posted stockyards under the Packers and Stockyards Act. 
It was found and concluded by the Judicial Officer, on the 
basis of the evidence adduced in the administrative pro- 
ceeding, that the petitioners violated the Act and the 
administrative regulations (1) by selling hogs to packers 
at false weights and giving false invoices and false scale 
tickets to the packers, (2) by altering scale tickets and add- 
ing data to scale tickets, (3) by substituting hogs which had 
not been weighed for hogs which had been weighed, and (4) 
by making false entries in the petitioners’ records and caus- 
ing false entries to be made in the packers’ records. The 
petitioners were ordered by the Judicial Officer to cease and 
desist from those unlawful practices. Further, the peti- 
tioners were ordered by the Judicial Officer to keep accounts, 
records, and memoranda which would fully and correctly 
disclose all transactions involved in their business as deal- 
ers, and the petitioners were suspended as registrants under 
the Act for a period of six months. The questions relate to 
whether the findings and order of the Judicial Officer are 
properly and adequately based on the record, whether these 
transactions are violative of the Act and the regulations, 
and whether the order of the Judicial Officer is in accord- 
ance with law. 
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4 Wigmore, Evidence (3rd ed., 1940) § 1230 


[= 
a 
HHH SB 


wero 


ii] 
or 
Bye 


© Cases or authorities chiefly relied upon are marked by asterisks. 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,041 


Harry Lee Sparks and Rex Wanpa Sparks (Doing Busi- 
ness As H. L. Sparks and Company, H. L. Sparks & 
Company of Bushnell, and H. L. Sparks & Company of 


Peoria), PETITIONERS, m= 


Ezra Tarr Benson, Secretary of Agriculture, and Unrrep 
Srares oF AMERICA, RESPONDENTS 


ON PETITION FOR REVIEW OF AN ORDER OF THE SECRETARY 
OF AGRICULTURE 


BRIEF FOR THE RESPONDENTS 


COUNTER-STATEMENT OF THE CASE 


I. Introduction 


The proceeding in this Court is pursuant to the Act of 
December 29, 1950, 64 Stat. 1129, 5 U.S.C. § 1031 et seq., 
known as the Hobbs Act, to obtain judicial review of an 
order of the Judicial Officer? in the United States Depart- 


1The Judicial Officer acted for the Secretary of Agriculture of 
the United States pursuant to the authority delegated to the Judi- 
cial Officer. 10 F.R. 13769; 11 F.R. 177A-233; 18 FR. 3219, 3648; 
19 F.R. 74. The delegation was originally authorized by Congress 
(Act of April 4, 1940, 54 Stat. 81, 5 U. S. C. $516a et seq.) as & 
result of Morgan v. United States, 298 U. S. 468, and Morgan v. 
United States, 304 U.S. 1, and is in accordance with the recom- 
mendation of the Attorney General’s Committee on Administrative 


(1) 


2 


ment of Agriculture. The petitioners in this Court, z.e., the 
respondents in the proceeding before the Judicial Ofticer, 
allege in their petition for judicial review (JA 121-129) 
that the order of the Judicial Officer is not in accordance 
with law. This counter-statement of the case is necessary, 
we believe, in order to present, adequately and correctly, 
the relevant material in the record and the relevant statu- 
tory provisions and administrative regulations, and thus 
facilitate the understanding of the issues and arguments 
in the case. 

The petitioners, as partners, are engaged in buying and 
selling livestock at certain stockyards which are ‘‘posted,”’ 
for regulatory purposes, by the Secretary of Agriculture 
pursuant to the Packers and Stockyards Act (7 U.S.C. $ 
181 et seg.). The petitioners are registered under the 
Packers and Stockyards Act as ‘‘dealers’’ at the St. Louis 
National Stock Yards, National Stockyards, Illinois; the 
Mississippi Valley Stock Yards, St. Louis, Missouri; the 
Bushnell Stock Yards, Bushnell, Illinois; the Union Stock 
Yards, Peoria, Illinois; and the Springfield Stock Yards, 
Springfield, Illinois (JA 7-8, 19, 79-80; 19 Agr. Dec. 709, 
712).2 The petitioners are also registrants under the Act 
as ‘‘market agencies”’ at some of those stockyards, viz., the 
Bushnell Stock Yards, the Union Stock Yards, and the 
Springfield Stock Yards (ibid.). The petitioners use var- 
ious trade names in carrying on their business, viz., H. L. 
Sparks and Company, H. L. Sparks & Company of Spring- 
field, H. L. Sparks & Company of Bushnell, and H. L. 
Sparks & Company of Peoria (ibid.). 


Procedure in Government Agencies (S. Doc. No. 8, 77th Cong., 
Ist Sess., p. 53). See Flavin, The Functions of the Judicial Officer, 
United States Department of Agriculture, 26 George Washington 
Law Review 277. The incumbent of this position has held the office 
since 1942. The decisions of the Judicial Officer are published in 
Acriculture Decisions. The decision in this proceeding is in 19 
Agr. Dec. 709 and is also in the record on appeal (JA 77-104). 

2 The netitioners were registrants at the Springfield Stock Yards, 
Springfield, Mlinois. but their registrations at the Springfield Stock 
Yards became inactive on November 26, 1956 (JA 7-8, 19, 80; 19 
Agr. Dec. 709, 712). 
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It was found and concluded by the Judicial Officer that 
Harry Lee Sparks and Rex Wanda Sparks — the petition- 
ers on appeal, i.e., the respondents in the administrative 
proceeding — engaged in certain practices in 1954, 1999, 
1956, and 1937 in violation of the Packers and Stockyards 
Act (JA 80-103; 19 Agr. Dee. 709, 712-734). They were 
ordered by the Judicial Officer to cease and desist from (1) 
selling hogs at false weights; (2) using any false scale ticket 
as a basis for settlement for hogs sold; (3) altering any scale 
ticket or copy thereof issued by a posted stockyard; (4) 
using any scale ticket to indicate the weight of a lot of hogs 
after any substitution of a hog after the draft was weighed; 
and (5) causing false entries in their own accounts, records, 
or memoranda or in those of any other person or firm sub- 
ject to the provisions of the Packers and Stockyards Act 
(JA 104; 19 Agr. Dee. 709, 734). Further, it was ordered 
by the Judicial Officer that the petitioners, z.e., the respond- 
ents in the administrative proceeding, shall keep accounts, 
records, and memoranda which shall fully and correctly 
disclose all transactions involved in their business (JA 104; 


19 Agr. Dee. 709, 734), and they were suspended as regis- 
trants under the Packers and Stockyards Act for a period 
of six months, but the suspension is applicable only to 
activities within the terms of the Act prior to the statutory 
amendment of September 2, 1958 (JA 104; 19 Agr. Dec. 709, 
734). 


Il. The Relevant Provisions of the Packers and Stockyards Act 
and the Administrative Regulations 


The Packers and Stockyards Act, 1921 (42 Stat. 159, as 
amended, 7 U.S.C. 1952 ed. § 181 et seq.), was further 
amended by Pub. L. 85-909 on September 2, 1958 (72 Stat. 
1749), with respect to various provisions applicable to 
stockyards, stockyard owners, market agencies, and dealers. 
The transactions in this case, however, were prior to the 
enactment of Pub. L. 85-909 and, therefore, the statutory 
references herein are to the provisions in the 1952 edition of 
the United States Code. The significant statutory pro- 
visions which are applicable in this case were not repealed 
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by Pub. L. 85-909, but were amended in some respects, e.g., 
the administrative jurisdiction over market agencies and 
dealers was expanded by the amendment to § 301(c) and 
301(d) of the Act (7 U.S.C. 1958 ed § 201 (¢) and 201(d)). 

The relevant provisions of the Packers and Stockyards 
Act® are set forth in Appendix A, infra, pp. 50-54, and the 
relevant provisions of the administrative regulations are 
set forth in Appendix B, infra, pp. 55-56. 


Ill. The Administrative Proceeding 
A. The Complaint 


It is alleged, in the complaint ‘ filed in the administrative 
proceeding, that Harry Lee Sparks and Rex Wanda Sparks 
violated §§ 312(a), 401, and 402 of the Packers and Stock- 
yards Act (7 U.S. C. §§ 213(a), 221, and 222), and § 201.55 
of the administrative regulations (9 CFR § 201.55) in many 
transactions in 1954, 1955, 1956, and 1957 by (1) selling 
hogs at false weights and, in connection with such sales, 
issuing invoices and scale tickets to packers containing 
false weights; (2) making alterations in copies of scale 
tickets retained in their records and billing purchasers of 
hogs on the basis of such altered scale tickets; and (3) 
substituting hogs which had not been weighed for hogs in 
drafts which had been weighed and billing the purchasers 
on the basis of weights obtained prior to such substitution 
(JA 6-16). 

In paragraph IV of the complaint, it is averred that 


2 The Act is divided into five parts, and the pentamerous arrange- 
ment is as follows: Title I contains definitions of certain general 
terms (7 U. S. C. 1952 ed. $$ 181-183); Title IT relates generally 
to packers (7 U.S.C. 1952 ed. §§ 191-195) ; Title III relates to stock- 
yards and the operations of market agencies and dealers (7 U.S. C. 
1952 ed. $§ 201-217a); Title IV contains general provisions which 
are applicable to the entire Act (7 U.S. C. 1952 ed. $$ 221-231); 
and Title V. added by way of an amendment (49 Stat. 648), relates 
to the handling of live poultry in commerce (7 U.S. C. 1952 ed. 
$§ 218-218d). 

4The complaint is entitled “Order of Inquiry and Notice of 
Hearing” (JA 6). 
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Harry Lee Sparks and Rex Wanda Sparks, as partners, 
purchased hogs at various ‘‘posted”’’ stockyards during the 
period from December 1, 1955, through January 31, 1957, 
and ‘‘sold such hogs, together with hogs purchased by * ° ° 
[the respondents in the administrative proceeding, i.c., the 
petitioners on appeal] through Midwest Order Buyers, to 
various packers at false and incorrect weights which were 
greatly in excess of the true and correct weights of such 
hogs’’(JA 8). These 45 transactions are enumerated in 
paragraph IV of the complaint (JA 8-9). 

It is averred in paragraph V of the complaint that, in 
connection with the 45 transactions catalogued in paragraph 
IV relative to the sales of the hogs at false and incorrect 
weights, Harry Lee Sparks and Rex Wanda Sparks, as 
partners, ‘‘operating through Midwest Order Buyers, issued 
invoices to the packers showing such false and incorrect 
weights and received payments from said packers based 
upon said false and incorrect weights”’ (JA 10). Copies 
of the false and incorrect invoices were made a part of the 
accounts and records of the packers, as alleged in para- 
graph V of the complaint, and the packers were, at all 
times mentioned in the complaint, subject to the provisions 
of the Packers and Stockyards Act (JA 10). 

Paragraph VI of the complaint contains allegations to 
the effect that Harry Lee Sparks and Rex Wanda Sparks, 
as partners, issued false and fictitious scale tickets with 
respect to various transactions in hogs (JA 10-11). These 
transactions in which false and fictitious scale tickets were 
issued are enumerated in paragraph VI (JA 10-11). 

In paragraph VII of the complaint, it is alleged that in 
certain transactions enumerated in the allegations the part- 
nership of Harry Lee Sparks and Rex Wanda Sparks sub- 
stituted hogs which had not been weighed for hogs that 
had been weighed and thereafter delivered to the purchasers 
these lots of hogs ‘‘without reweighing’’ and billed the 
purchasers ‘‘upon the basis of the weights obtained at the 
time the hogs were weighed’’ prior to the substitutions 
(JA 11). 

In paragraph XI of the complaint, it is alleged that the 
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partnership of Harry Lee Sparks and Rex Wanda Sparks 
<‘made alterations in copies of scale tickets retained in * * * 
[their] records by changing the head count shown on such 
copies of scale tickets and making other entries. which were 
different from, or in addition to, the entries appearing on 
copies of scale tickets retained as part of the accounts and 
records of the St. Louis National Stock Yards corporation, 
owner and operator of said stockyard”’ (JA 13). The 
‘altered scale tickets were used by respondents,”’ as alleged 
in paragraph XI of the complaint, ‘‘as a basis for billing 
the purchasers of the hogs’? (JA 13). In some of these 
transactions, as alleged in this paragraph of the complaint, 
the partners, Harry Lee Sparks and Rex Wanda Sparks, 
‘changed the head count on the copies of the scale tickets 
retained in their records’? (JA 13). In other transactions 
enumerated in this paragraph of the complaint, they ‘“‘made 
entries in copies of scale tickets retained in their records 
showing numbers and weights of hogs, which numbers and 
weights were deducted from, or added to, the head counts 
and weights of hogs appearing on such copies of the scale 
tickets,’? and these entries ‘‘were false and misleading in 
that they represented that certain numbers of hogs had been 
weighed at certain weights at the stockyard, whereas there 
were no weighing transactions to support the entries made 
by respondents on such copies of scale tickets’? (JA 14).° 

The Midwest Order Buyers, referred to in some of the 
averments of the complaint, is a ‘‘partnership composed of 
Harry Lee Sparks and Rex Wanda Sparks with its prin- 
cipal office at Chapin, Iinois’’ (JA 8), and these partners 
control the Midwest Order Buyers and use it ‘‘to carry on”’ 
certain of their ‘‘dealer activities”’ as registrants under the 
Packers and Stockyards Act (JA 8). It is used by its 
owners, the partnership of Harry Lee Sparks and Rex 

Vanda Sparks, ‘‘to purchase hogs to fill orders received’’ 
by the partnership from packers and to ‘chill said packers 
for certain hogs sold to them’’ by the partners (JA 8). 


5 There were additional violations alleged in paragraphs VIII, 
IX. and X of the complaint (JA 12-13), but these charges were 
dismissed during the hearing (JA 334; 19 Agr. Dec. 709, 710). 
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It is alleged in the complaint that Harry Lee Sparks and 
Rex Wanda Sparks are registered under the Packers and 
Stcckyards Act as *‘dealers”’ at the St. Louis National Stock 
Yards, National Stockyards, Illinois; the Mississippi Valley 
Stock Yards, St. Louis, Missouri; the Bushnell Stock Yards, 
Bushnell, Hlinois; the Union Stock Yards, Peoria, Illinois; 
and the Springfield Stock Yards, Springfield, Illinois (JA 
7-8). Further, it is alleged in the complaint that the peti- 
tioners are registrants under the Act as ‘‘market agencies’’ 
at the Bushnell Stock Yards, the Union Stock Yards, and the 
Springfield Stock Yards (JA 7-8). The petitioners use var- 
ions trade names, as alleged in the complaint, in carrying 
on their business, viz., H. L. Sparks and Company, H. L. 
Sparks & Company of Bushnell, H. L. Sparks & Company 
of Springfield, and H. L. Sparks & Company of Peoria (JA 
7-8). 

The St. Louis National Stock Yards, National Stockyards, 
Tllinois, and the Bushnell Stock Yards, Bushnell, Ilinois, 
and the Mississippi Valley Stock Yards, St. Louis, Missouri, 
and the Springfield Stock Yards, Springfield, Illinois, and 
the Union Stock Yards, Peoria, Illinois, are ‘“‘posted stock- 
yards’’ subject to the provisions of the Packers and Stock- 
vards Act and were posted stockyards subject to that statute 
at all times mentioned in the complaint (JA 7). 

In paragraph XII of the complaint, it is alleged that ina 
prior proceeding under this Act an order was entered on 
October 15, 1951, by the Judicial Officer requiring Harry Lee 
Sparks and Rex Wanda Sparks ‘‘to keep such accounts, 
records, and memoranda as will fully and correctly disclose 
all transactions involved in their business [under the 
Packers and Stockyards Act] and to cease and desist from 
engaging in the unfair, unjustly discriminatory, and decep- 
tive practices and devices described in the findings of fact 
of said order” (JA 15). Further, it is alleged that in the 
order of October 13, 1951, by the Judicial Officer, it was 
found that: 

“<3. Respondents [i.e., Harry Lee Sparks and Rex 
Wanda Sparks] at divers times and in numerous trans- 
actions during the period from February 28 to August 
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31, 1950, altered scale tickets issued in connection with 
purchases by the respondents of hogs at the stockyard 
on a dealer basis by changing the head count or the date, 
or both, shown thereon; resold such hogs to various cus- 
tomers; and used such altered scale tickets as the basis 
for bills or invoices furnished the customers for such 
hogs’’ (JA 15). 
B. The Answer 


It is admitted in the answer filed in the administrative pro- 
ceeding that the stockyards referred to in paragraph I of the 
complaint are posted stockyards subject to the Packers and 
Stockyards Act, and that they were posted stockyards dur- 
ing the various times mentioned in the complaint (JA 19). 
It is further admitted in the answer that the allegations in 
paragraph II of the complaint are correct with respect to the 
registrations of Harry Lee Sparks and Rex Wanda Sparks 
as dealers and market agencies at the posted stockyards 
listed in the allegations of the complaint (JA 19). 

The ‘‘first defense’’ in the answer is based on the asser- 
tion that the complaint ‘‘rests upon innuendo, implication, 
and deduction, from which respondents [the petitioners in 
this Court], at their peril, must guess and conjecture as to 
the infractions alleged’’ (JA 17). The motion is thereupon 
made, in the answer, that the complaint ‘‘be dismissed”’ 
(JA 17). 

The ‘‘second defense’’ set forth in the answer is also a 
motion to dismiss, based on the assertion that the complaint 
fails to ‘‘state a claim upon which the relief requested, or 
any relief, can be granted’’ (JA 17). 

The ‘‘third defense’’ in the answer is that the complaint 
should be dismissed because, as asserted in the answer, the 
administrative agency lacks ‘‘jurisdiction of both the per- 
sons and the subject matter’’ (JA 18). 

The ‘‘fourth defense’’ is also a motion to dismiss on the 
ground that there has been a failure to comply with § 9(b) 
of the Administrative Procedure Act (JA 18-19). 

The ‘‘fifth defense’’ admits some of the allegations of the 
complaint (JA 19), asserts a fatal lack of specificity in the 
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allegations as to the transactions in which false weights, 
false invoices, and false scale tickets were given (JA 19-20), 
denies that the allegations in paragraph XI of the com- 
plaint—as to the alteration and falsification of scale tickets 
—“‘constitute violations of the Act and Regulations’? (JA 
22), and denies the allegations of the complaint as to viola- 
tions of the statute and the applicable regulations (JA 22). 


C. The Hearing 


The transcript of the testimony adduced at the adminis- 
trative hearing consists of 991 pages, and the relevant parts 
are set forth on pages 126-590 of the Joint Appendix. In 
addition, 80 exhibits or series of exhibits were introduced 
in evidence on behalf of the complainant in the administra- 
tive proceeding, and 17 exhibits or series of exhibits were 
introduced on behalf of Harry Lee Sparks and Rex Wanda 
Sparks, the respondents in the administrative proceeding, 
i.e., the petitioners in this Court. 

The evidence relates to the numerous transactions, as al- 
leged in the complaint, in which Harry Lee Sparks and Rex 
Wanda Sparks, as partners, violated the Packers and Stock- 
yards Act (1) by selling hogs at false weights and, in con- 
nection with the sales, issuing invoices and scale tickets 
which showed false weights; (2) by making alterations in 
copies of scale tickets retained in their records and billing 
the purchasers of hogs on the basis of the altered scale 
tickets; and (3) by substituting hogs which had not been 
weighed for hogs in the drafts which had been weighed and 
billing the purchasers on the basis of the weights obtained 
prior to the substitution (see, e.g., JA 147-169, 186-191, 201- 
202, 256-266, 282-295, 318-322, 331-334). The testimony and 
the exhibits also relate to the various records which were 
made and kept with respect to the various transactions (see, 
€.9., JA 282-295, 733, 735, 741, 743, 745). 


D. The Hearing Examiner’s Report 


The report of the Hearing Examiner contains 32 findings 
of fact with respect to the various transactions involved in 
the proceeding (JA 23-41), and it was coneluded by the 


10 


Hearing Examiner that the allegations in the complaint with 
respect to the violations charged should be sustained (JA 
33-40). 

The transactions in which Harry Lee Sparks and Rex 
Wanda Sparks, as partners, violated the Act and the ad- 
ministrative regulations are elaborated in the findings of 
the Hearing Examiner (JA 2433). An order should be 
issued, according to the report of the Hearing Examiner, 
so as to require Harry Lee Sparks and Rex Wanda Sparks 
to cease and desist from (1) selling hogs at false weights ; 
(2) using any false scale ticket as a basis for settlement 
for hogs sold; (3) altering any seale ticket or copy thereof 
issued by a posted stockyard; (4) using any scale ticket 
to indicate the weight of a lot of hogs after any substitu- 
tion of a hog after the draft was weighed; and (5) causing 
false entries in their accounts, records, and memoranda or 
in those of any other person or firm subject to the provi- 
sions of the Act (JA 40). Further, the Hearing Examiner 
coneluded that an order should be issued to require Harry 
Lee Sparks and Rex Wanda Sparks, as partners, to ‘*keep 


such accounts, records, and memoranda as will fully and 
correctly disclose all transactions involved in their busi- 
ness’? (JA 41). The registrations of Harry Lee Sparks 
and Rex Wanda Sparks should, according to the report of 
the Hearing Examiner, be ‘‘suspended for two years’’ 
(JA 41). 


E. The Findings of Fact, Conclusions, and Order of the 
Judicial Officer 


In the decision and order under review in this ease (JA 
77-104; 19 Agr. Dee. 709), the Judicial Officer set forth 
findings of fact which are substantially the same as the 
findings of the Hearing Examiner (JA 24-33). 

The Judicial Officer found that in 46 specific transactions 
the respondents, i.e., the petitioners on appeal, sold hogs 
to packers at false and incorrect weights (JA 80-81; 19 
Agr. Dee. 709, 713-714). These 46 transactions involved 
more than 22,000 hogs which were sold at false and ficti- 
tious weights (JA 80-81; 19 Agr. Dec. 709, 713-714). The 
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false weight was substantial in every instance, e.g., the 
false weight with respect to the 96 hogs sold on October 4, 
1956, to Swift & Company was 1,000 pounds; the false 
weight with respect to the hogs sold on January 21, 1956, 
to Swift & Company was 2,000 pounds; the false weight 
on the hogs sold on February 13, 1956, to the Home Pack- 
ing Company was 3,430 pounds; the false weight on the 
hogs sold on September 6, 1956, to the Hunter Packing Com- 
pany was 2,570 pounds; and the false weight on the hogs 
sold on December 10, 1955, was 2,310 pounds (J.A 81; 19 
Agr. Dee. 709, 713-714). 

In the usual course of business, Harry Lee Sparks, at 
the office of H. L. Sparks and Company at the St. Louis 
National Stock Yards, received orders for hogs from pack- 
ers (JA 80; 19 Agr. Dec. 709, 712), and it was further found 
by the Judicial Officer that: 


“In addition to hog purchases at the St. Louis Na- 
tional Stock Yards to fill orders respondents [i.e., the 
petitioners in this Court] bought hogs at the posted 
stockyards at Bushnell, Peoria, and Springfield and 
at country buying points maintained by respondents 
under the name Midwest Order Buyers. Harry Lee 
Sparks called the Midwest office, located at Chapin, 
daily and instructed George J. Ischer, Jr., where the 
hogs that had been purchased were to go. Ischer then 
gave respondents’ employees at each buying point, in- 
eluding the posted stockyards at Bushnell, Springfield, 
and Peoria instructions as to where each lot of pur- 
chased hogs was to be shipped. Respondents arranged 
for the transportation of the hogs to the packer-pur- 
chasers. Subsequently, Ischer prepared or had pre- 
pared invoices to be mailed to the purchasers whose 
orders had been filled. Payment by the purchasers 
was made to Midwest at the offices of H. L. Sparks 
and Company, National Stockyards, Illinois, where the 
Midwest bank account was kept. The sales and finan- 
cial records of respondents’ operation at Bushnell, 
Peoria, and Springfield were kept and maintained at 
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the office at Chapin, Illinois’? (JA 80; 19 Agr. Dec. 
709, 712-713). 


In each of these transactions in which hogs were sold 
to packers at false and incorrect weights, the shipments 
consisted of hogs purchased by Harry Lee Sparks and Rex 
Wanda Sparks, as partners, at the posted stockyards in 
Bushnell, Peoria, or Springfield, and some hogs which were 
purchased by them at country buying stations (JA 82; 19 
Agr. Dec. 709, 714). The invoice or bill which they sent 
to the packer in each transaction was prepared at the 
office of Midwest Order Buyers in Chapin, Illinois, and a 
copy of the bill or invoice was retained in the files of Mid- 
west Order Buyers (JA 82; 19 Agr. Dec. 709, 714). ‘‘The 
weight figure,’’ as found by the Judicial Officer, ‘‘shown on 
each bill or invoice was not based upon any reweighing 
of the hogs. Payments for the hogs were remitted to re- 
spondents at the St. Louis National Stock Yards”’ (JA 82; 
19 Agr. Dec. 709, 714). 

In some of these transactions, the packers requested 
“‘seale tickets,’? and they were supplied with scale tickets 
‘in support of the weight figures shown on the invoices 
rendered by respondents to them’’ for the hogs (JA 82; 
19 Agr. Dec. 709, 714). In each of the transactions, the 
scale tickets were attached to the invoice to the purchaser 
and purported to show that different drafts of hogs had 
been weighed at various weights, and that the total num- 
ber of hogs and total weight equaled the total number and 
weight shown on the invoice (JA 82; 19 Agr. Dec. 709, 
715). The Judicial Officer found, however, that the ‘‘hogs 
had not been weighed at the weights shown on the scale 
tickets or at the total weight shown on the invoice”? (JA 
82; 19 Agr. Dec. 709, 715). ‘<The scale tickets,’’ as found 
by the Judicial Officer, ‘‘were printed by employees of 
respondents upon a scale owned by respondents at Chapin 
although the hogs had not been purchased at, or shipped 
from, Chapin and no hogs were on the scale at the time 
the scale tickets were printed. These scale tickets, as well 
as the invoices issued by the respondents to the purchasers 
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in these transactions, were made a part of the accounts 
and records of the purchasers, packers subject to the pro- 
visions of the Act’’ (JA 82; 19 Agr. Dec. 709, 715). 

In various transactions which are enumerated in the find- 
ings of fact by the Judicial Officer, the respondents, 2.e., 
the petitioners on appeal, ‘‘changed the head count on the 
copy of the scale ticket retained in their records’’ with 
respect to hogs which were weighed at the St. Louis Na- 
tional Stock Yards (JA 83; 19 Agr. Dec. 709, 715-716). No 
similar change was made on the scale ticket retained by 
the stockyard company, and the purchasers of the hogs 
were billed on the basis of the altered head count (JA 83; 
19 Agr. Dec. 709, 715-716). The hogs were weighed on the 
scale operated by a weighmaster employed by the St. Louis 
National Stock Yards, and in each instance an original 
and two copies of the scale ticket were made with respect 
to each lot of hogs (JA 83; 19 Agr. Dec. 709, 715). The 
weighmaster wrote the number of head weighed and 
stamped the weight on the original, and this information 
was also impressed on the copies; the stockyard company 
retained the original scale ticket (JA 83; 19 Agr. Dec. 709, 
715). 

In certain transactions which are catalogued in the find- 
ings of fact, the respondents, 2.e., the petitioners on appeal, 
made alterations on scale tickets. In one of these trans- 
actions, for example, the scale ticket showed the weighing 
of 121 hogs at a total weight of 27,945 pounds, but the 
ticket was altered so as to show that 25 hogs had been 
weighed at a weight of 6,250 pounds, whereas there was 
no weighing transaction at the stockyard to support the 
alteration, but the respondents, 7.e., the petitioners on ap- 
peal, deducted the 25 hogs allegedly weighing 6,250 pounds 
from the number of hogs and weight shown on the scale 
ticket and billed the purchaser of the hogs for 96 hogs 
weighing 21,695 pounds (JA 85; 19 Agr. Dec. 709, 717). 

In certain transactions enumerated in the findings of 
fact, the respondents, 7.e., the petitioners on appeal, sub- 
stituted hogs which had not been weighed for hogs which 
had been weighed (JA 86; 19 Agr. Dec. 709, 718-719). 
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After the substitution had been made in each instance, the 
hogs were delivered to the packing company without re- 
weighing, and the purchaser was billed on the basis of the 
weights obtained at the time of the original weighing (JA 
86-87; 19 Agr. Dee. 709, 718-719). 

It was concluded by the Judicial Officer that in the 46 
transactions in which the respondents, i.e., the petitioners 
in this Court, sold hogs to various packers at false and 
incorrect weights, they engaged in an unfair and decep- 
tive practice in wilful violation of ¢312(a) of the Act (7 
U. S. C. 1952 ed. § 213(a)), and, also, that the issuance of 
invoices showing false and incorrect weights to packers 
constituted wilful violation of § 312(a) of the Act, § 201.55 
of the regulations (9 CFR § 201.55), and § 402 of the Act 
(7 U.S. C. 1952 ed. § 222), which incorporates by reference 
$10 of the Federal Trade Commission Act (JA 92-98; 19 
Aer. Dec. 709, 728-729). The printing of false and ficti- 
tious scale tickets and the issuance of false and fictitious 
scale tickets to packers, as shown in the various findings 
of fact, also constituted wilful violations of § 312(a) of the 
Act, § 201.55 of the regulations, and § 402 of the Act (JA 
98-99; 19 Agr. Dec. 709, 729-730). The failure of Harry 
Lee Sparks and Rex Wanda Sparks to keep accounts, rec- 
ords, and memoranda which fully and correctly disclosed 
the true nature of their business transactions and the mak- 
ing of false entries in their records, accounts, and memo- 
randa constituted violations of ¢{§ 401 and 402 of the Act 
(7 U.S. C. 1952 ed. $§ 221 and 222). 

“The changing of head counts shown on scale tickets and 
the billing of purchasers on the basis of the altered head 
counts and original weights, and the making of entries on 
scale tickets falsely representing that hogs had been weighed 
at certain weights and the billing of purchasers upon the 
basis of such entries,’’ as concluded by the Judicial Officer, 
‘are unfair and deceptive practices in wilful violation of 
section 312(a) of the Act’? (JA 101; 19 Agr. Dec. 709, 
732). 

It was concluded by the Judicial Officer that the respon- 
dents, i.e., the petitioners in this Court, ‘‘should be ordered 
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to cease and desist from the unlawful practices herein and 
to keep accounts, records, and memoranda which fully and 
correctly disclose all transactions involved in their busi- 
ness’? (JA 103; 19 Agr. Dec. 709, 733). In view of the 
number and gravity of the violations and of the cease-and- 
desist order issued in the prior administrative proceeding 
in 1951 to prohibit Harry Lee Sparks and Rex Wanda 
Sparks from altering scale tickets and to require them to 
keep accounts, records, and memoranda which would fully 
and correctly disclose the true nature of their transactions, 
it was concluded by the Judicial Officer that they ‘‘should 
be suspended as registrants under the Act for six months”’ 
(JA 104; 19 Agr. Dec. 709, 733-734). 

The order of the Judicial Officer directs Harry Lee Sparks 
and Rex Wanda Sparks to cease and desist from (1) selling 
hogs at false weights; (2) using any false scale ticket as 
a basis of settlement for hogs sold; (3) altering any scale 
ticket or copy thereof issued by a posted stockyard; (4) 
using any scale ticket to indicate the weight of ‘‘a lot of 
hogs after any substitution of any hog after the draft was 
weighed’’; and (5) causing false entries in their own ac- 
counts, records, and memoranda or in those of any other 
purchaser or firm subject to the provisions of the Act (JA 
104; 19 Agr. Dec. 709, 734). The order of the Judicial 
Officer also directs Harry Lee Sparks and Rex Wanda 
Sparks to keep accounts, records, and memoranda which 
will fully and correctly disclose all transactions involved 
in their business (JA 104; 19 Agr. Dec. 709, 734). The 
order provides that Harry Lee Sparks and Rex Wanda 
Sparks ‘‘are suspended as registrants under the Act for 
a period of six months,’’ but the suspension is applicable 
only to activities within the terms of the Act prior to the 
statutory amendment of September 2, 1958 (JA 104; 19 Agr. 
Dec. 709, 734). 

SUMMARY OF ARGUMENT 

The petitioners are registered as ‘‘dealers’’ under the 
Packers and Stockyards Act, infra, pp. 30, 41, and 50. It was 
found and concluded by the Judicial Officer, on the basis of 
the evidence adduced at the administrative hearing, that in 
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numerous transactions in 1954, 1955, 1956, and 1957 the 
petitioners violated the Act and the regulations. The vio- 
lations of the Act, as shown by the evidence and the findings 
of fact by the Judicial Officer, are of wide-ranging charac- 
ter (JA 79-104). The Judicial Officer ordered the peti- 
tioners to cease and desist from the unlawful practices 
(JA 104). Further, it was ordered by the Judicial Officer 
that the petitioners keep such books and records as would 
fully and correctly disclose all transactions involved in 
their business, and the petitioners were suspended as reg- 
istrants under the Packers and Stockyards Act for a period 
of six months (JA 104). 


I 


The petitioners, as registrants under the Packers and 
Stockyards Act, violated the statute and the regulations 
(1) by selling hogs to packers at false weights and giving 
false invoices and false scale tickets to the packers, (2) by 
altering scale tickets and adding data to scale tickets, (3) 
by substituting hogs which had not been weighed for hogs 
which had been weighed, and (4) by making false entries 
in the petitioners’ records and causing false entries to be 
made in the packers’ records (JA 79-99). It is provided 
in § 312(a) of the Act that it is unlawful for a dealer to 
‘cengage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device in connection with the receiving, 
marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling, in commerce at a stockyard, of live- 
stock.’? 7 U.S. C. 1952 ed. § 213(a). The Act also requires 
a dealer to keep such records as will fully and correctly 
disclose all transactions in his business. 7 U.S. C. 1952 
ed. § 221. See also, 7 U. S. C. 1952 ed. § 222. The admin- 
istrative regulations also require a dealer to keep books 
and records (9 CFR § 201.95) and for the books and records 
to show the ‘‘weight of livestock bought and sold’’ (9 CFR 
§ 201.46(a)). The records are to be available to the admin- 
istrative agency for audit during ordinary business hour's 
(9 CFR § 201.95). 
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An audit of the petitioners’ books and records shows 
46 transactions in which the petitioners sold more than 
22,000 hogs at false weights and gave false invoices to the 
purchasers (JA 134-135, 137, 142-144, 148-169, 190-191, 591- 
702, 707-715). An exhibit identified as Complainant’s Ex- 
hibit No. 1 (JA 591-701) was received in evidence and it man- 
ifests the completeness of the audit of the petitioners’ books 
and records. Another exhibit, identified as Complainant’s 
Exhibit No. 2 (JA 702), was received in evidence and this 
exhibit relates specifically to the transactions in which the 
petitioners sold hogs at false weights and gave false in- 
voices to the purchasers. 

The record shows the date of each transaction, the name 
of the packer-purchaser, the name of each posted stock- 
yard at which the petitioners purchased hogs, and the num- 
ber of hogs in each shipment purchased by the petitioners 
in each of the stockyards (JA 702). The purchase weight 
of each lot of hogs was shown by the audit, and the audit 
also shows the weight at which the hogs were billed to the 
purchaser (JA 702). The hogs in these transactions were 
not reweighed but were sold to the purchaser at weights 
which were arbitrarily higher than the purchase weights 
(JA 157, 190-191, 230-234, 237,'238-239, 243, 702, 707-715). 
Every effort was made by the auditor to ascertain whether 
the hogs in these transactions were reweighed, but the peti- 
tioners had no record of any! such reweighing, and the 
auditor was informed by the petitioners’ employees that 
there was no record of reweighing with respect to these 
transactions (JA 157, 190-191, 230-234, 237, 243, 702). 

There is nothing in the record to support the petitioners’ 
assertion in their brief, p. 20, that, in these circumstances, 
hogs gained weight, and that the weight which the peti- 
tioners arbitrarily added to the purchase weight is to cover 
an estimated gain in weight. Their contention is also 
contrary to the evidence that hogs lose weight during the 
day they are being loaded, sorted in pens, sold, and reloaded 
for shipment to the packer-purchaser (JA 238, 507, 533). 

The failure of the petitioners in these circumstances to 
present evidence of reweighing gives rise to the inference 
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that no such evidence was available or if available would 
not have tended to support the petitioners’ argumentative 
position in the case. Further, it was admitted by the gen- 
eral manager of the branch of the petitioners’ business op- 
erating under the name of Midwest Order Buyers that the 
weights shown on the invoices to the packer-purchasers 
were obtained by arbitrarily adding a certain amount to 
“the original buy weights’? (JA 731-732). The admissory 
statement was read to H. L. Sparks (one of the petitioners) 
before it was executed by the petitioners’ employee, 
George J. Ischer, Jr., and the petitioner said that the 
statement properly reflected the way they did business 
(JA 202, 505-507, 589-590). George J. Ischer, Jr., testi- 
fied in the administrative hearing, and did not deny the 
truth of the admission in his affidavit (JA 505-506). H. L. 
Sparks, one of the petitioners, was present at the adminis- 
trative hearing but failed to testify. The failure of the 
petitioner in these circumstances to testify gives rise to 
the inference that his testimony would have been unfavor- 
able to his argumentative position in the case. 

There is no merit in the petitioners’ contention in their 
brief, pp. 13-15, that the audit and the results of the audit 
should not have been received in evidence. Summaries in 
the nature of an audit are admissible in administrative 
hearings. Chicago Board of Trade v. United States, 96 App. 
D. C. 56, 223 F. 2d 348, 354; Willapoint Oysters, Ine. v. 
Ewing, 174 F. 2d 676, 691 (C. A. 9), certiorari denied, 338 
U.S. 860. 

There can be no doubt with regard to the propriety of 
the audit of the books and records of the petitioners. The 
petitioners, as partners, engaged in business under five 
partnership names, including the name of Midwest Order 
Buyers (JA 7-8, 19, 431-432), and the sales and financial 
records of the petitioners with respect to their transactions 
in livestock at the posted stockyards were maintained at 
the petitioners’ office in Chapin, Tlinois (JA 80, 137, 142- 
145, 510-512). The petitioner, Harry L. Sparks, at the of- 
fice of H. L. Sparks & Company in the St. Louis National 
Stock Yards, i.e., a posted stockyard, received orders for 
hogs from packers and, in addition to the hogs which were 
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purchased by the petitioners at the St. Louis National 
Stock Yards to fill the orders, the petitioners purchased 
hogs at the posted stockyards at Bushnell, Peoria, and 
Springfield, and at various country buying points (JA 80, 
431-432, 510-512, 520). The petitioner, Harry L. Sparks, 
called the office of the Midwest Order Buyers at Chapin 
daily and instructed the manager there with respect to 
the various transactions in hogs and how the orders were 
to be filled (JA 80, 431-432, 510-512, 520). 

The 46 transactions involved here include hogs that were 
purchased by the petitioners at posted stockyards (JA 156- 
157, 702). The petitioners’ records at the posted stock- 
yards were incomplete and failed to show the disposition 
of the livestock purchased by the petitioners at the posted 
stockyards, and it was only by an examination of the books 
and records of Midwest Order Buyers at Chapin, Illinois, 
that such disposition of livestock could be determined (JA 
137, 142-143, 145). The records kept and maintained by 
the petitioners at Chapin showed the integrated nature of 
the petitioners’ business operations. The jurisdiction of 
the Secretary under the terms of the Packers and Stock- 
yards Act could not be divested by asserting that a dealer, 
as the owner of livestock which the dealer purchased at a 
posted stockyard, transferred the livestock to himself. 
United States v. Woerth, 231 F. 2d $22, 824 (C. A. 8). If 
some of the records pertained to transactions which are 
not within the scope of the Act, the fact that the petitioners 
‘‘may have intermingled irrelevant information in the rec- 
ords in question cannot serve to defeat the right of the 
Secretary of Agriculture to examine these records as to 
transactions which had their origin in the activities’”’ of a 
person ‘‘as a registered dealer’’ under the Packers and 
Stockyards Act. Ibid. The keeping of complete and cor- 
rect records and their inspection from time to time by the 
administrative agency are ‘‘important and essential means 
in the accomplishment of the purposes of the Packers and 
Stockyards Act.’? Hyatt v. United States, 276 F. 2d 308, 312 
(C. A. 10). 

Neither of the petitioners testified, and they failed to 
introduce in evidence their books and records. However, 
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Joseph H. Gilby testified on behalf of the petitioners, but 
his testimony is, in the main, based on material which, as 
found by the Judicial Officer, was ‘‘prepared by unnamed 
persons in Chapin and sent to Gilby in Chicago’’ (JA 96). 
The witness said that his testimony was based on what 
he had been told by various employees of the petitioners 
(JA 451-452). There were numerous infirmities in his tes- 
timony and contradictions with respect to it (see, e.g., JA 
412, 563). The Hearing Examiner ‘‘who was in the posi- 
tion to observe the demeanor of Gilby placed little or no 
credence on the testimony of this witness’’ (JA 97). 

In various transactions the petitioners issued false or 
counterfeit scale tickets to the purchasers of the hogs to 
support the weights listed on the invoices submitted to 
packer-purchasers in connection with the hogs which they 
purchased from the petitioners (JA 538-540). The peti- 
tioners printed the counterfeit or false scale tickets and 
forwarded them to the packer-purchasers (JA 444-448, 537- 
540, 719, 721, 723, 725, 727, 729-730). The packer-purchasers 
wanted scale tickets to support the total weights or sum- 
maries shown on the invoices. The petitioners merely is- 
sued counterfeit or false scale tickets to support false in- 
voices. 

The record shows without contradiction that in various 
transactions the petitioners substituted hogs which had 
not been weighed for hogs in drafts which had been weighed 
and billed the purchasers on the basis of weights obtained 
prior to the substitutions (JA 318-322, 331-334, 755-765). 
In various transactions the petitioners altered scale tickets 
and in some instances improperly added data on the scale 
tickets so as to show false or fictitious facts (JA 282-293, 
733-754). Elaborate findings of fact were made by the Ju- 
dicial Officer with respect to these transactions (JA 83-84). 

All of the findings of fact by the Judicial Officer with 
respect to the many transactions involved in the case are 
supported by substantial evidence, on the record as a whole, 
and should be sustained on judicial review. The familiar 
substantial evidence rule applies in cases under this Act. 
Berigan v. United States, 257 F. 2d 852, 855-856 (C. A. 8) ; 
Hyatt v. United States, 276 F. 2d 308, 312 (C. A. 10). 
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The prohibitory terms of the Act plainly apply to the 
transactions in this case. Various transactions, in their 
totality, were at a posted stockyard (JA 83-87, 282-293, 
319-322, 331-334, 733-754). In the other transactions, some 
of the hogs were purchased by the petitioners as ‘‘dealers’’ 
at posted stockyards and applied on orders received from 
the packer-purchasers by the petitioner Harry Lee Sparks 
at a posted stockyard. The audit of the petitioners’ books 
and records was within well-established principles (see, ¢.7., 
United States v. Woerth, 231 F. 2d 822, 824 (C. A. 8); 
Rodgers v. United States, 138 F. 2d 992, 996 (C. A. 6); 
Tractor Training Service v. Federal Trade Comm.. 227 F. 2d 
420, 424 (C. A. 9), certiorari denied, 350 U. S. 1005). 


II 


The sanctions imposed in the order of the Judicial Officer 
are authorized by the Act. The authority to suspend a 
registrant under this Act has been upheld in a variety of 
circumstances, e.g., Cella v. United States, 208 F. 2d 783, 
788 (C. A. 7), certiorari denied, 347 U. S. 1016; Midwest 
Farmers v. United States, 64 F. Supp. 91, 101-102 (3-Judge 
Court, D. Minn.). 

The violations by the petitioners in the case at bar were 
“swillful’’ as found by the Judicial Officer (JA 103). There 
is, therefore, no merit in the petitioners’ reliance in their 
brief, pp. 21-23, on §9(b) of the Administrative Procedure 
Act (5 U. S. C. §1008(b)). In any event it was held in 
Eastern Produce Co. v. Benson, 278 F. 2d 606, 609 (C. A. 3), 
that ‘‘the test of willfulness’’ under §9(b) of the Admin- 
istrative Procedure Act is not ‘‘evil purpose or criminal 
intent, for this is not a criminal statute.”’ 


ARGUMENT 


The violations of the Act, as shown by the evidence and 
the findings of fact by the Judicial Officer, are of wide- 
ranging character. These transactions or groups of trans- 
actions should be explained with some particularity in or- 
der to unfold the issues on appeal, including the petitioners’ 

contention in their brief, pp. 8-12, that some of the trans- 


actions are not within the scope of the Packers and Stock- 
yards Act. 


I. The Petitioners, as Registrants under the Packers and Stock- 
yards Act, Violated the Act and the Regulations (1) by 
Selling Hogs to Packers at False Weights and Giving False 
Invoices and False Scale Tickets to the Packers, (2) by 
Altering Scale Tickets and Adding Data to Scale Tickets, 
(3) by Substituting Hogs Which Had Not Been Weighed 
for Hogs Which Had Been Weighed, and (4) by Mak- 
ing False Entries in the Petitioners’ Records and Causing 
False Entries to be Made in the Packers’ Records. 


A. In 46 Transactions, Involving More than 22,000 Hogs, 
the Petitioners Sold the Hogs to Packers at False 
Weights and Gave False Invoices to the Purchasers 
and, in Some Instances, Gave False Scale Tickets. 


1. In 46 Transactions Hogs Were Sold by the Petitioners 
at False Weights and the Petitioners Gave False In- 
voices to the Purchasers. 


An audit of the petitioners’ books and records shows 
the 46 transactions in which the petitioners sold more than 
22,000 hogs at false weights and gave false invoices to the 
purchasers (JA 134-135, 137, 142-144, 148-169, 190-191, 591- 
702, 707-715). 

An exhibit, identified as Complainant’s Exhibit No.1 (JA 
591-701) was received in evidence (JA 186), and it mani- 
fests the completeness of the audit of the petitioners’ books 
and records. Another exhibit, identified as Complainant’s 
Exhibit No. 2 (JA 702), was received in evidence (JA 186), 
and this exhibit relates, specifically, to numerous trans- 
actions in which the petitioners sold hogs at false weights 
and gave false invoices to the purchasers.* Complainant’s 


6The data in Complainant’s Exhibit No. 2 are also in Com- 
plainant’s Exhibit No. 1 (JA 177). Complainant’s Exhibit No. 2 
(JA 702) sets forth specific data with respect to 45 transactions 
alleged in the complaint (JA 9, 11). Data relative to the August 
29, 1956, transaction alleged in paragraph VI of the complaint 
(JA 11) are set forth in Complainant’s Exhibit No. 1 (JA 669). 
These 46 transactions cover more than 22,000 hogs. 
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Exhibit No. 2 shows the date of each transaction, the name 
of the packer-purchaser, the name of each posted stock- 
yard at which the petitioners purchased hogs, and the num- 
ber of hogs in each shipment purchased by the petitioners 
at each of the stockyards (JA'702). The purchase weight 
of each lot of hogs is shown by the audit, and the audit 
also shows the weight at which the hogs were billed to 
the purchaser (JA 702). The hogs, in these transactions, 
were not reweighed but were sold to the purchasers at 
weights which were arbitrarily higher than the purchase 
weights (JA 157, 190-191, 230-234, 237, 238-239, 243, 702, 
707-715). The hogs were sold and shipped to the packer- 
purchaser on the day the hogs were purchased by the peti- 
tioners (JA. 533). The auditor testified that, during the 
audit or investigation, every effort was made to ascertain 
whether the hogs were reweighed but he was informed by 
the petitioners’ employees that there were no records of 
reweighing other than those which he examined (JA 157, 
190-191, 230-234, 237, 243). There were no records, how- 
ever, of reweighing with respect to the following 46 trans- 
actions in which, according to the audit and the testimony 
of the auditor, the petitioners sold hogs to various packers 
at false and incorrect weights (JA 157, 190-191, 234, 243, 
702) : 


Weipet 
Date Sold To ods (pounds) 


146,005 
216,390 
57,305 
90,340 
105,615 
147.340 
60,300 
113,800 
57,490 
116,240 


bat et et et 


Home Pkg. Co 7 144,710 
Swift & Co. . 169,490 


Swift & Co. “ 215,525 


St. Louis Ind : 7 55,300 
St. Louis Ind § 55,430 


Sold To 


Home Pkg. Co 

Home Pkg. Co. 

Hunter Pkg. Co........ 
Home Pkg. Co.. 

John Morrell 


g 
o 


Home Pkg. Co. 
Swift & Co. 

Home Pkg. Co. 
Home Pkg. Co. 
Home Pkg. Co. 
Home Pkg. Co. 
Swift & Co. 


John Morrell 
Kingan Pkg. Co. 
Oscar Mayer 
Kingan 


Beeheeus 


Pah a ba bt et et at Bt Pet Pat Pat tt Pt Pt Pt 
e 
» 
a 


PEBEEEE TS 


Heil Pkg. Co 
Kingan & Co. 


Swift & Co..... Be ; , 
St. Louis Ind 7, 57,950 

There is nothing in the record to support the petitioners’ 
assertion in their brief, p. 20, that, in these circumstances, 
hogs gain weight, and that the weight which the petitioners 
arbitrarily added to the purchase weight is to cover an 
estimated gain in weight. Their contention is also contrary 
to the evidence that hogs lose weight during the day they 
are being unloaded, sorted in pens, sold, and reloaded for 
shipment to the packer-purchasers (JA 238, 507). Mr. 
Ischer, the manager of the petitioners’ office at Chapin, 
Illinois, testified that ‘‘[o]n oceasions we have hogs that 
show a big loss in weight from the buy weights * * *”’ 
(JA 507). The evidence, in this respect, is consonant with 
well know facts. ‘‘Live hogs, while on the way from the 
farm to market or slaughterhouse, usually lose weight.’’ 
Shrinkage and Dressing Yields of Hogs (Technical Bul- 
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letin No. 621, United States Department of Agriculture), 
p. 1.7 ‘‘This was found to be true even when the animals 
were given feed and water en route.’ Id. at 4. ‘‘Tissue 
shrinkage apparently begins early in the period of transit 
and continues until hogs reach the packing plant.’’ Id. at 8. 
‘‘Tissue shrinkage takes place at a fairly constant rate 
during the early part of the transit period, but tends to 
continue at a lower rate as the time in transit is prolonged.”’ 
Ibid. 

The hogs, in these 46 transactions, were sold to packer- 
purchasers on the day the petitioners purchased the hogs 
(JA 533). There is, moreover, no evidence in the record 
that these hogs were fed during the relatively brief time 
that they were owned by the petitioners.* There is, in the 
record, no evidence that the hogs, in these 46 transactions, 
were reweighed prior to sale to the packer-purchasers. 
But the hogs were sold by the petitioners to the packer- 
purchasers at weights substantially in excess of the weights 
shown on the scale tickets at the time the petitioners ac- 
quired the hogs (JA 702). An employee of the petitioners 
said that weight was arbitrarily added on the invoices to 
the packer-purchasers (JA 233-234, 237, 751-732), and that 
hogs lose weight in handling (JA 507). 

The failure of the petitioners, in these circumstances, to 
present evidence of reweighing gives rise to the inference 
that no such evidence was available or, if available, would 
not have tended to support the petitioners’ contentions in 
the ease. Kirby v. Tallmadge, 160 U. S. 379, 383; Vajtauer 
v. Commissioner of Immigration, 273 U. S. 103, 111; Inter- 


7 Judicial notice may be taken of official publications. Parker 
v. Brown, 317 U. S. 341, 363; Colonial Airlines v. Janas, 202 F. 2d 
914, 919, fn. 1 (C. A. 2); United States v. Rice, 176 F. 2d 373, 374, 
fn. 3 (C. A. 3). 

8 The petitioners’ argument in their brief, pp. 19-20, based on 
expenditures for feed is misplaced inasmuch as there is no evidence 
that the hogs in these transactions were fed. Other hogs may have 
been placed in feeder-lots and fed for substantial periods by the 
petitioners, inasmuch as the petitioners operated two feed lots (JA 
416-417). 
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state Circuit v. United States, 306 U. S. 208, 225-227. 
“(T]he failure to produce evidence, which under the cir- 
cumstances would be expected, gives rise to a presumption 
against the party failing to produce it.’’ Neidhoefer v. 
Automobile Ins. Co. of Hartford, Conn., 182 F. 2d 269, 271 
(C. A. 7). See also, Clifton v. United States, 4 How. 242, 
247-248; Chicago, M., St. P. & P. R. Co. v. Slowik, 184 F. 2d 
920, 924 (C. A. 8); 2 Wigmore, Evidence (3rd ed., 1940) 
§ 285; Jones on Evidence (Sth ed., 1958) § 27. 

There is, however, more than an absence of evidence by 
the petitioners to show that the hogs in these 46 trans- 
actions were reweighed. George J. Ischer, Jr., the general 
manager of the branch of the petitioners’ business operated 
under the name of Midwest Order Buyers, admitted that 
the weights shown on the invoices to the packer-purchasers 
were sometimes the ‘‘weights obtained by adding a certain 
amount to the original buy weights * * *”’ (JA 731-732). 
The admissory statement by George J. Ischer, Jr., with re- 
spect to the adding or falsification of weights, was first 
obtained in an affidavit which was introduced in evidence 
(JA 201-202, 205, 220-221, 505-507, 589-590). The affidavit 
by George J. Ischer, Jr., was read over the telephone to 
Harry Lee Sparks (one of the petitioners) before it was 
executed by George J. Ischer, Jr., the petitioner’s employee 
(JA 202, 505-507, 589-590). When the affidavit was read, 
in the telephone conversation prior to the execution of the 
affidavit, the petitioner, Harry Lee Sparks, said, ‘‘ Well, 
that’s the way we operate and I’m going to have him 
[George J. Ischer, Jr.] sign it”? (JA 202). Subsequently, 
George J. Ischer, Jr., testified in this proceeding and did 
not deny the truth of the admission in his affidavit (JA 
505-506). Harry Lee Sparks, one of the petitioners, was 
present at the administrative hearing (JA 194) but failed 
to testify. The failure of the petitioner, Harry Lee Sparks, 
in these circumstances, to testify gives rise to the infer- 
ence that his testimony would have been unfavorable 
to his argumentative position in the case. Bilokumsky v. 
Tod. 263 U. S. 149, 153-154: Stoumen v. Commissioner of 
Internal Rev., 208 F. 2d 903, 997 (C. A. 3)3 United States 
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v. Conforti, 200 F. 2d 365, 369 (C. A. 7), certiorari denied, 
345 U. S. 925; Montgomery Ward & Co. v. National Labor 
Relations Bd., 107 F. 2d 555, 560 (C. A. 7). 

The findings of fact by the: Judicial Officer relative to 
these 46 transactions, involving more than 22,000 hogs, are 
supported—as we have shown, supra, pp. 22-26—by testi- 
mony, including the testimony of an employee of the peti- 
tioners, and the findings are also supported by the audit 
of the petitioners’ books and records. There is no merit 
in the petitioners’ contention in their brief, pp. 13-15, 
that the audit and the results of the audit should not have 
been received in evidence. A summary of voluminous rec- 
ords may be introduced in evidence, and it is sufficient if 
the original records from which the summary has been 
prepared are available to the opposing party. Board of 
County Com’rs. v. William J. Howard, Inc., 230 F. 2d 561, 
564 (C. A. 10), certiorari denied, 351 U. S. 926; Gross v. 
United States, 201 F. 2d 780, 787 (C. A. 9); Yoffe v. United 
States, 153 F. 2d 570, 574 (C. A. 1); Augustine v. Bowles, 
149 F. 2d 93, 96 (C. A. 9); 4 Wigmore, Evidence (3rd ed., 
1940) § 1230. It goes without saying that the petitioners’ 
books and records were, at all times, available to the peti- 
tioners. Prior to the administrative hearing, the petition- 
ers were informed that the audit of their books and records 
would be offered in evidence at the hearing, and copies of 
the audit were delivered to the petitioners prior to the ad- 
ministrative hearing (JA 147-148). Summaries in the na- 
ture of an audit are admissible in administrative hearings? 
Chicago Board of Trade v. United States. 96 App. D. C. 56, 
223 F. 2d 348, 354; Willapoint Oysters, Inc. v. Ewing, 174 
F. 2d 676, 691 (C. A. 9), certiorari denied, 338 U. S. 860. 

It is also asserted by the petitioners in their brief, pp. 
13-15, that the audit of the petitioners’ books and records 


®°The technical rules of evidence, applicable in civil trials in 
court, are not applicable in administrative hearings. Federal Trade 
Comm. v. Cement Institute, 333 U, S. 683, 706: Wallace Corp. v. 
Labor Board, 323 U. S. 248, 253; Opp Cotton Mills v. Administra- 
tor, 312 U. S. 126, 155; National Labor Rel. Bd. v. Imparato 
Stevedoring Corp., 250 F. 2d 297, 303 (C. A. 3). 
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was broader than was appropriate, and that it could be 
used by the Department only on the basis of consent by 
the petitioners. The petitioners’ contentions in their brief 
are broader, in this respect, than their objections at the 
time the audit was received in evidence (JA 185-186),’° but 
assuming, arguendo, that appropriate objections were fully 
made during the hearing, it is plain that their contentions 
in their brief are without merit in view of (1) the peti- 
tioners’ transactions and method of keeping books and 
records and (2) the regulatory requirements relative to 
books and records. 

The sales and financial records of Harry Lee Sparks 
and Rex Wanda Sparks, doing business as H. L. Sparks 
and Company, H. L. Sparks & Company of Bushnell, H. L. 
Sparks & Company of Peoria, and H. L. Sparks & Com- 
pany of Springfield, were maintained at the petitioners’ 
office in Chapin, Illinois (JA 80, 137, 142-145, 510-512). 
The records kept and maintained by the petitioners at 
Chapin show the integrated nature of the petitioners’ busi- 
ness operations. The petitioners’ records at the posted 
stockyards were incomplete and failed to show the dis- 
position of livestock purchased by the petitioners at the 
posted stockyards, and it was only by an examination of 
the books and records of Midwest Order Buyers at Chapin, 
Illinois, that such disposition of livestock could be deter- 
mined (JA 137, 142-143, 145). The petitioners, as part- 
ners, engaged in business under five partnership names, 
including the name of Midwest Order Buyers (JA 7-8, 19, 
431-432), and the business was conducted in the following 
manner: The petitioner, Harry Lee Sparks, at the office 
of H. L. Sparks and Company at the St. Louis National 
Stock Yards, received orders for hogs from packers and, 
in addition to the hogs which were purchased by the peti- 
tioners at the St. Louis National Stock Yards to fill the 


10 The grounds for an objection must be given during the admin- 
istrative hearing in order to present the issues on appeal. United 
States v. Tucker Truck Lines, 344 U. S. 33, 36-37; Unemployment 
Comm’n. v. Aragon, 329 U. S. 143, 155. 
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orders, the petitioners purchased hogs at the posted stock- 
yards at Bushnell, Peoria, and Springfield and at various 
country buying points (JA 80, 431-432, 510-512, 520). The 
petitioner, Harry Lee Sparks, called the office of the Mid- 
west Order Buyers at Chapin daily and instructed the 
manager there with respect to the various transactions in 
hogs and how the orders were to be filled (JA 80, 431-432, 
510-512, 520). The 46 transactions involved here include 
hogs purchased by the petitioners at posted stockyards 
(JA 156-157, 702). 

The petitioners are required by the administrative regu- 
lations, in effect pursuant to the statute, to ‘‘make and 
keep an accurate record of the number and weight of live- 
stock bought and sold and otherwise disposed of each busi- 
ness day, the prices paid or received therefor, and the 
charges made for services.”” 9 CFR § 201.46(a). Each 
dealer is required by the regulations to permit, upon re- 
quest during ordinary business hours, a representative of 
the Secretary to ‘‘examine records requested pertaining to 
the business of the * * * registrant * * * and to make copies 
thereof * * *.”’ 9 CFR § 201.95. Inasmuch as the records 
of the petitioners which were inspected by the Department’s 
auditor were required, by the regulations, to be kept by the 
petitioners, it was not necessary to obtain the petitioners’ 
consent in order to inspect the records and make the audit. 
To be sure, it is declared in the petitioners’ brief, p. 9, 
that Midwest Order Buyers—owned by the petitioners, as 
partners—‘‘did not do any business on a posted stockyard.”’ 
The petitioners, however, as partners bought hogs at posted 
stockyards, and some of the hogs thus acquired at posted 
stockyards are involved in all of these transactions.’ The 


1 Assuming, arguendo, that the various partnerships are separate 
legal entities carrying on separate businesses, the business transac- 
tions here are so integrated as to require that the separate legal 
entities be disregarded, i.e., the facts warrant the “piercing” of the 
partnership veil. Corn Products Refining Co. v. Benson, 232 F. 2d 
554 (C. A. 2); Mansfield Journal Co. v. Fed. Comm. Comm..86 App. 
D. C. 102, 180 F. 2d 28, 37; National Labor Relations Bd. v. E. C. 
Brown Co., 184 F. 2d 829. 831 (C. A. 2); E. Albrecht & Son, Inc. 
y. Landy, 114 F. 2d 202, 204 (C. A. 8). It is well settled that the 
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jurisdiction of the Secretary, under the terms of the Pack- 
ers and Stockyards Act, could not be divested by book en- 
tries showing that a dealer, as the owner of livestock which 
the dealer purchased at a posted stockyard, transferred 
the livestock to himself. United States v. Woerth, 231 F. 2d 
$22, 824 (C. A. 8). If some of the records inspected per- 
tain to transactions which are not within the scope of the 
Act, the fact that the petitioners ‘‘may have intermingled 
irrelevant information in the records in question cannot 
serve to defeat the right of the Secretary of Agriculture to 
examine these records as to transactions which had their 
origin in the activities’? of a person ‘‘as a registered 
dealer’’ under the Packers and Stockyards Act. Ibid. 
The petitioners’ business as a registered dealer at a 
posted stockyard is not a private enterprise, but as held in 
Cella vy. United States, 208 F. 2d 783, 789 (C. A. 7), certio- 
rari denied, 347 U. S. 1016, and Farmers’ Livestock Com- 
mission Co. v. United States, 54 F. 2d 375, 378 (3-Judge 
Court, E. D. IIL), the petitioners’ registration as a dealer, 
at a posted stockyard, is a privilege granted by the Sec- 
retary pursuant to the Packers and Stockyards Act. The 
records thus inspected by the Department’s auditor were 
required to be kept by the Act, and these public records 
may be examined by the administrative agency (Davis v. 
United States, 328 U. S. 582, 587-595; Shapiro v. United 
States, 335 U. S. 1, 33-36). It was held in Cudahy Packing 
Co. v. Fleming, 122 F. 2d 1005, 1009 (C. A. 8), reversed on 
other grounds, 315 U. S. 785, that where a person ‘is en- 
gaged in operating more than one plant or establishment, 
and seeks to claim that a part of such plants is subject to 
the [Fair Labor Standards] Act and another is not, there 
can be no possible question as to the right of the Adminis- 


“corporate device may be disregarded when failure to do so would 
enable the corporate device to be used to circumvent a statute.” 
Alabama Power Co. v. McNinch, 68 App. D. C. 132, 94 F. 2d 601, 
618. The principle in the McNinch case is, by a parity of reason- 
ing. manifestly applicable here. See also, Great Northern Co-op. 
‘Ass'n. v. Bowles, 146 F. 2d 269, 271 (Emerg. C. A.) ; Ohio Tank Car 
Co. v. Keith Ry. Equipment Co., 148 F. 2d 4, 6 (C. A. 7), certiorari 
denied, 326 U. S. 730. 
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trator to inspect the shipment records of all of them, in 
order to determine the scope of the operations of each and 
the relationship between them.’’ 

The keeping of complete and correct records and their 
inspection, from time to time, by the administrative agency 
are ‘‘important and essential means in the accomplishment 
of the purposes of the Packers and Stockyards Act.’’ Hyatt 
v. United States, 276 F. 2d 308, 312 (C. A. 10). See also, 
Interstate Commerce Comm. v. Goodrich Transit Co., 224 
U.S. 194, 211. The audit of the petitioners’ books and ree- 
ords was a proper proceeding, in these cireumstances, and 
the audit and the testimony of the auditor were proper mat- 
ters of evidence at the hearing. 

There remains for brief comment the testimony of 
Joseph H. Gilby, an employee of the petitioners, in an 
effort to rebut the evidence that in these 46 transactions, 
involving more than 22,000 hogs, the petitioners sold the 
hogs at false weights and gave false invoices to the pur- 
chasers. The testimony of this witness as asserted in the 
petitioners’ brief, pp. 15-17, shows that the additions or 
falsifications of weight are not as great, in some transac- 
tions, as shown by the audit and the testimony of the De- 
partment’s auditor. The example in the petitioners’ brief, 
pp. 15-17, is intended to show—as concluded in the peti- 
tioners’ brief, p. 17—that the added or falsified weight in 
one of the transactions came to 610 pounds but that it 
should have been assigned to 239 hogs instead of 136 hogs. 
“¢Obviously,”’ as said by the petitioners in their brief, p. 17, 
‘the gain per hog is greater when 610 pounds are allocated 
to 136 hogs instead of to 239 hogs.’’ The record does not 
support the petitioners’ contention that the added or false 
weight should be allocated to 239 hogs instead of 136, but 
the short answer to the petitioners’ argument is that assum- 
ing, arguendo, that their allocation of the false weight is 
correct, nonetheless selling 239 hogs at a false weight is a 
violation of the Act as well as selling 136 hogs at false 
weight. The Act prohibits a dealer or market agency from 
engaging in or using “‘any unfair * * * or deceptive prac- 
tice * * * in connection with the receiving, marketing, buy- 
ing, or selling on a commission basis or otherwise, feed- 
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ing, watering, holding, delivery, shipment, weighing, or 
handling, in commerce at a stockyard, of livestock.’’ 7 
U.S. C. 1952 ed. § 213(a). There is no exception in the Act 
so as to allow some sales at false weights or to allow the 
giving of some false invoices. Any unfair or deceptive prac- 
tice by a dealer or market agency is unqualifiedly prohibited. 

There is another circumstance which militates against 
giving weight or significance to the testimony of the peti- 
tioners’ witness, Joseph H. Gilby, with respect to the nu- 
merous transactions involved here. His testimony is, in 
the main, based on exhibits which, as found by the Judicial 
Officer, ‘“‘were prepared by unnamed persons in Chapin 
and sent to Gilby in Chieago’’ (JA 96; 19 Agr. Dee. 709, 
727). ‘He testified that such exhibits were prepared under 
his supervision, but his unfamiliarity with them indicates 
that he was probably not qualified to testify with respect 
thereto’’ (ibid.). He said that his testimony was based on 
what he had been told by various employees of the peti- 
tioners (JA 451-452). ‘‘His testimony was hearsay and 
can be described generally as being based on what he was 
told was the case and not necessarily what was the case”’ 
(JA 97: 19 Agr. Dee. 709, 728). 

The cross-examination of the petitioners’ witness, Joseph 
H. Gilby, with respect to one of the transactions about which 
he testified, reveals some of the infirmities in his testi- 
mony. This transaction, 7.e., the first transaction alleged 
in paragraph IV of the complaint, relates to 488 hogs which 
were sold to Swift & Company (JA 702). The petition- 
ers purchased 167 of these hogs at the posted stockyard 
in Springfield (JA 702). One of the exhibits relied on by 
the petitioners’ witness, Joseph H. Gilby, shows that 55 
of the 167 hogs purchased at Springfield were shipped to 
Chapin, Illinois, where they were unloaded and then the 
truck returned to Springfield (JA 844). The petitioners’ 
witness, Joseph H. Gilby, was asked five times on cross- 
examination to identify the petitioners’ records from which 
these data with respect to the 55 hogs were obtained, and 
the witness was unable to do so (JA 363-367). The wit- 
ness testified, however, that the 167 hogs were shipped to 
Chapin in two lots, viz., 55 hogs in one lot and 112 hogs 
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in the other lot (JA 366-367). Later, however, the wit- 
ness changed his story and stated that 55 hogs were orig- 
inally shipped to Chapin by truck, and that the operator of 
the truck returned to Springfield to pick up 20 additional 
hogs (JA 373-374).1* Neither explanation by the witness, 
however, is correct. The records, as shown by the audit 
and the testimony of the auditor, make it plain that the 167 
hogs were shipped from Springfield in two lots, viz., 92 
hogs in one lot and 75 hogs in another (JA 566-568, 571-572, 
766-767), and there was no lot of 55 hogs shipped from 
Springfield as testified to by the petitioners’ witness. 

The testimony of the petitioners’ witness, Joseph H. 
Gilby, with respect to the scale tickets representing the 
reweighing of hogs, is contradicted by one of the petition- 
ers’ employees. The witness, Gilby, testified that all scale 
tickets were sent to the petitioners’ office in Chapin (JA 
412). But Edgar MeNay, the manager of the petition- 
ers’ business in Quincy, testified that the scale tickets 
with respect to the reweighing of hogs at Quincy were re- 
tained there (JA 553), and the same buying practices were 
followed by the petitioners in the other stockyards (JA 
563). Here, as in The Santissima Trinidad, 7 Wheat. 283, 
337, the testimony, on behalf of the petitioners, is ‘‘much 
shaken by the manifest contradictions which it involves.’’ 
The Hearing Examiner ‘‘who was in the position to ob- 
serve the demeanor of Gilby placed little or no credence on 
the testimony of this witness’’ (JA 97; 19 Agr. Dec. 709, 
728). See also, Great Western Food Distributors v. Bran- 
nan, 201 F. 2d 476, 479 (C. A. 7), certiorari denied, 345 


12 The reason given by the witness for changing his explanation 
or story is that he asked another employee of the petitioners as to 
“what my [i.e., the witness’] recollection was * * *” (JA 374). 
The testimony of a witness is to be measured, for valuation pur- 
poses, by the principle that a “witness, who at different times gives 
different versions of the same transaction, and blows hot or cold 
as his interest in the particular litigation may require, can scarcely 
complain if the court fail[s] to give his testimony the weight to 
which it would otherwise be entitled.” Richmond Nervine Co. v. 
Richmond, 159 U. S. 293, 302. 


. 
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U. S. 997; Cella v. United States, 208 F. 2d 783, 788 (C. A. 
7), certiorari denied, 347 U. S. 1016. 

There is a further weakness with respect to Gilby’s testi- 
mony. The petitioners failed to make any effort to support 
Gilby’s testimony by introducing their books or records or 
making them available at the hearing. The significance 
of their failure is underscored by the fact that, at the outset 
of the hearing, evidence was introduced to show that, on 
the basis of an audit by the Packers and Stockyards Divi- 
sion of the Department with respect to the petitioners’ 
books and records, the hogs in these 46 transactions had 
not been reweighed, and that the petitioners had no ree- 
ords to show a reweighing of the hogs. That audit was 
made many months prior to the administrative hearing. 
“<fI]n the absence of reweigh records either offered in evi- 
dence or produced for * * * examination at the hearing there 
is little or no probative value to the exhibits and testimony”’ 
by the petitioners’ witness, Joseph H. Gilby (JA 96; 19 
Agr. Dec. 709, 727). 

The evidence, on the record as a whole, shows that the 


petitioners violated the Act in these 46 transactions in 
which they sold hogs at false weights and, also, gave false 
invoices to the purchasers. 


2. In Various Transactions, the Petitioners Issued False 
or Counterfeit Scale Tickets to the Purchasers of the 
Hogs. 


In some of the transactions in which—as we have shown, 
supra, pp. 22-34the petitioners sold hogs to the packers 
at false weights and gave false invoices, the petitioners 
also violated the Act and the regulations by issuing false 
or counterfeit scale tickets to the purchasers. In some 
transactions the packer-purchasers requested scale tickets 
to support the weights listed on the invoices submitted to 
them in connection with the hogs which they purchased 
from the petitioners (JA 538-540). 

The scale tickets which, it is alleged (JA 10-11), were 
counterfeit or false were introduced in evidence (JA 717, 
719, 721, 723, 725, 727, 729-730). Also, there were introduced 
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in evidence some scale tickets which, admittedly, were 
printed on the petitioners’ scale in Chapin, Illinois (JA 
195-201, 247-252, 255). Mr. Francis J. Major, an expert 
examiner of questioned documents, testified that he had 
compared the weight impressions on the scale tickets issued 
by the petitioners to the packer-purchasers with the weight 
impressions on the scale tickets which, admittedly, had been 
printed on the petitioners’ scale in Chapin, and that it was 
the conclusion of the witness that the weight impressions 
on the questioned documents were made on the petitioners’ 
seale in Chapin (JA 257-282). The witness gave detailed 
reasons for his conclusion and was subjected to vigorous 
cross-examination (JA 266-281). The scale platform of 
the petitioners’ seale in Chapin was small and could not 
accommodate more than approximately 22 hogs at a time 
(JA 197). The scale tickets which the petitioners sub- 
mitted to the packer-buyers were, however, for a greater 
number of hogs in each lot (JA 717, 719, 721, 723, 725, 727, 
729-730). Subsequent to the presentation of that evidence, 
the petitioners admitted in the administrative hearing that 
the scale tickets issued by the petitioners to the packer- 
purchasers in these transactions had been printed by the 
petitioners upon its scale in Chapin, that no hogs were on 
the scale when the tickets were printed, and that there 
were no actual weights to support any of the weight figures 
appearing on the scale tickets (JA 444-448, 537-540). The 
record shows, therefore, that all of the weights appearing 
on these counterfeit scale tickets were false and fictitious. 

It is contended, however, by the petitioners in their brief, 
pp. 23-24, that the counterfeit or false scale tickets were 
really ‘‘summaries”’ of drafts of hogs that had been weighed 
elsewhere. The scale tickets, however, did not summarize 
anything. Specific weights for individual lots of hogs are 
shown on the scale tickets (JA 717, 719, 721, 723, 725, 727, 


13 There is no basis for the petitioners’ statement in their brief, 
p. 24, that notwithstanding their denials in their answer they would 
have stipulated that the false or counterfeit scale tickets were 
printed on their scale in Chapin and that no hogs were on the scale 
when the tickets were printed. 
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729-730). The invoices to the packers contained the sum- 
maries (JA 716, 718, 720, 722, 724, 726, 728). The invoices 
showed the total number of hogs and the total weights. 
The packer-purchasers wanted scale tickets to support those 
total weights or summaries shown on the invoices. The 
petitioners issued scale tickets which were counterfeit and 
falsely represented that particular lots of hogs had been 
weighed at certain weights. As we have shown, supra, 
pp- 22-34, the invoices in these transactions were false, and 
the petitioners were merely issuing counterfeit or false 
and fictitious scale tickets in support of false invoices. 
The scale ticket is, manifestly, an important document 
in a transaction of this character (see, ¢.g., Cella v. United 
States, 208 F. 2d 783, 786 (C. A. 7), certiorari denied, 347 
U.S. 1016), and the use of counterfeit or false and fictitious 
scale tickets is a serious and flagrant violation of § 312(a) 
of the Act (7 U.S. C. 1952 ed. §213(a)). The issuance of 
counterfeit or false and fictitious scale tickets is also vio- 
lative of § 201.55 of the administrative regulations (9 CFR 


§ 201.55). 


B. In Various Transactions, the Petitioners Substituted 
Hogs Which Had Not Been Weighed for Hogs in 
Drafts Which Had Been Weighed and Billed the Pur- 
chasers on the Basis of Weights Obtained Prior to 
the Substitutions. 


The record contains the testimony of witnesses with re- 
spect to their observations at the St. Louis National Stock 
Yards relative to the petitioners’ substituting hogs which 
had not been weighed for hogs in drafts which had been 
weighed (JA 318-322, 331-334), and the packer-purchasers 
were billed on the basis of the weights obtained prior to the 
substitutions (JA 755-765). This evidence in the record is 
without contradiction. 

The substitution of hogs which had not been weighed 
for hogs which had been weighed and the billing of pur- 
chasers on the basis of weights obtained prior to the sub- 
stitutions constitute unfair and deceptive practices in vio- 
lation of § 312(a) of the Act (7 U. S. C. 1952 ed. § 213(a)). 
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C. In Various Transactions, the Petitioners Altered Scale 
Tickets and, in Some Instances, Improperly Added 
Data on the Scale Tickets so as to Show False or Ficti- 
tious Facts. 


The evidence adduced at the administrative hearing 
shows that, in various transactions, the petitioners made 
alterations on copies of scale tickets by changing the num- 
ber of head of livestock listed thereon (JA 282-286, 733, 
735, 737, 739), and that these altered scale tickets were 
used as a basis for billing the purchasers of the hogs (JA 
282-286, 734, 736, 738, 740). In one of the transactions— 
which is typical of all of the transactions—the scale ticket 
retained in the records of the stockyard company shows 
the weighing of 144 hogs at a total weight of 20,860 pounds, 
whereas the petitioners changed their copy of this scale 
ticket so as to show that the head count was 138 hogs 
instead of 144 (JA 282-283, 733). The petitioners’ in- 
voice to the purchaser of these hogs shows that the hogs 
were billed to the purchaser on the basis of the altered 
head count of 138 and the original weight. (JA 284, 734). 

The only evidence submitted by the petitioners with re- 
spect to these transactions was the testimony of their wit- 
ness, Joseph H. Gilby, who admitted that he had no per- 
sonal knowledge of these transactions, could not identify 
any employee of the stockyard company who might have 
anything to do with these transactions, did not discuss 
these transactions with any of the personnel of the stock- 
yard company, did not know the names of the weighers 
involved, and could not identify the names of the employees 
of the petitioners with whom he discussed these trans- 
actions (JA 451-454). His statement, therefore, that some- 
one had told him that the changes were made by the peti- 
tioners at the direction of the stockyard weighmaster has 
no probative value (JA 100-101). The explanation of the 
witness is also contrary to the well-established practice 
at the stockyard to the effect that a weighmaster who alters 
or directs the alteration of a copy of a scale ticket makes a 
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corresponding change on the original scale ticket which 
is retained by the stockyard company (JA 316-317).™ 

In additional transactions with respect to the sales of 
hogs by the petitioners at the St. Louis National Stock 
Yards, the petitioners made entries on copies of scale 
tickets retained in their records which were different from, 
or in addition to, the entries appearing on the original 
seale tickets (JA 286-293, 741, 743, 745, 747, 749, 751, 753). 
The entries which the petitioners made on their copies of 
the scale tickets represented that certain numbers of hogs 
had been weighed at specified weights, but those entries 
were not found on the original copies of the scale tickets 
retained by the stockyard company, and there were no 
weighing transactions at the stockyard to support any of 
those false entries by the petitioners (JA 286-293, 741- 
754). In these transactions, the petitioners sold hogs to 
the purchasers and billed the purchasers on the basis of 
the entries made by the petitioners on the copies of the 
seale tickets (JA 741-754). Elaborate findings of fact were 
made by the Judicial Officer with respect to these trans- 
actions (JA 83-84; 19 Agr. Dee. 709, 717-718). The peti- 
tioners’ witness, Joseph H. Gilby, admitted that it was the 
regular practice of the petitioners to make additional en- 
tries on copies of scale tickets and to issue invoices to 
purchasers on the basis of such entries (JA 495). 

The altering of head counts shown on the scale tickets 
and the billing of the purchasers on the basis of the altered 
seale tickets and the making of entries falsely represent- 
ing that hogs had been weighed at certain weights and the 
billing of the purchasers on the basis of such entries are 
unfair and deceptive practices in violation of § 312(a) of 
the Act (7 U. S. C. 1952 ed. §213(a)). The petitioners’ 
failures to keep accounts, records, and memoranda which 
fully and correctly disclosed the true nature of all trans- 
actions involved in the business and the making of false 


14 The well-established method of doing business by a person 
or business concern may be relevant to an issue as to whether, in 
a particular case, the business was transacted in that way. 2 
Wigmore, Evidence (3rd ed., 1940) § 377. 
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entries by them on accounts, records, and memoranda kept 
by them constitute violations of § 401 of the Act (7 U.S. C. 
1952 ed. § 221) and ¢ 402 of the Act, which makes applica- 
ble § 10 of the Federal Trade Commission Act (15 U. S. C. 
§ 50). 


D. The Findings of Fact by the Judicial Officer Are Sup- 
ported by Substantial Evidence, on the Record as a 
Whole, and Should Be Sustained on Judicial Review. 


The petitioners’ points, on appeal, do not present an 
issue as to whether substantial evidence, on the record as 
a whole, supports the findings of fact by the Judicial Offi- 
cer (JA 122-125). But the petitioners, in their brief, e.g., 
p. 26, contend that adequate evidence does not support some 
of the administrative findings. We have discussed the evi- 
dence, supra, pp. 22-38, relative to the various transactions 
or groups of transactions. The record, as a whole, estab- 
lishes all of the violations and supports, adequately, the 
administrative findings. 

It was held in Berigan v. United States, 257 F. 2d 852 
(C. A. 8), a ease under the Packers and Stockyards Act, 
that the courts are not to weigh the evidence to determine 
in which direction it preponderates (id. at 855-856), and 
it is sufficient if the findings of fact by the administrative 
agency are based on ‘‘substantial, even if conflicting, testi- 
mony’’ (id. at 860). An appellate court is not to consider 
the evidence de novo or substitute its judgment for that 
of the Judicial Officer. Id. at 856. The record is to be 
viewed as a whole in determining whether substantial 
evidence supports the administrative findings (ibid.), and 
in performing this function the appellate court is to view 
the evidence in a light most favorable to the findings and 
conclusion by the administrative ageney (id. at 855-856). 
The metes and bounds of judicial review were similarly 
outlined in Hyatt v. United States, 276 F.. 2d 308, 312 (C. A. 
10), a case under this statute. 

The holdings in Berigan v. United States, 257 F. 2d 852, 
supra, and Hyatt v. United States, 276 F. 2d 308, supra, 
are in accord with numerous decisions under other regula- 
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tory statutes. See, e.g., National Labor Relations Board v. 
Brown & Root, Inc., 203 F. 2d 139, 147 (C. A. 8); National 
Labor Relations Ba. v. Cold Spring Granite Co., 208 F. 2d 
163, 165 (C. A.8). The function of drawing inferences from 
the evidence is for the administrative agency and the courts 
are not to substitute their judgment, as to the inferences to 
be drawn from the evidence, for that of the administrative 
agency. Radio Officers v. Labor Board, 347 U.S. 17, 48-52; 
Foreman & Clark, Inc. v. National Labor Relations Bd., 
215 F. 2d 396, 398 (C. A. 9), certiorari denied, 348 U. S$. 
887; Great Western Food Distributors v. Brannan, 201 F. 2d 
476, 480 (C. A. 7), certiorari denied, 345 U.S. 997. ‘‘The 
court may not substitute its judgment on the question 
whether the inference drawn is the right one or whether a 
different inference would be better supported.”’ Davis, 
Administrative Law Treatise, § 29.05. It is sufficient if 
the inference may reasonably be based on the evidence. 
Ibid. 


B. The Prohibitory Terms of the Act Apply to the Trans- 
actions in This Case. 


The transactions in which the petitioners substituted 
hogs which had not been weighed for hogs in drafts which 
had been weighed and altered scale tickets took place at 
a stockyard which had been ‘‘posted”’ for regulation pur- 
suant to the Act (JA 7, 19, 282-293, 319-322, 331-334, 733- 
754). One of the transactions, for example, was with re- 
spect to hogs at the St. Louis National Stock Yards and 
the original scale ticket showed that 144 hogs had been 
weighed, but the petitioners changed the head count on their 
copy of the scale ticket so as to show that 138 hogs had 
been weighed (JA 733). The findings of fact by the Ju- 
dicial Officer show that all of the transactions involving 
the use of altered scale tickets, scale tickets to which data 
had been added, and the substitution of hogs which had 
not been weighed for hogs which had been weighed were 
transactions at a posted stockyard (JA 83-87). These trans- 
actions, in their totality, were at a posted stockyard. There 
can be no doubt that these transactions are within the pro- 
hibitory terms of the Packers and Stockyards Act. 
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Although the so-called jurisdictional issue is presented 
in the petitioners’ points on appeal, nonetheless in the pe- 
titioners’ brief, pp. 8-12, the only argument, in this respect, 
relates to the 46 transactions in which the petitioners are 
charged with having sold hogs at false weights.” The peti- 
tioners’ contention in their brief, pp. 8-12, that the 46 
transactions in which they sold hogs at false weights are 
not within the prohibitory terms of the Act is also without 
merit. The petitioners conducted their business under five 
names, but it is one business, and the petitioners, in legal 
effect, do not sell to themselves and buy from themselves. 
The petitioner, Harry Lee Sparks, receives orders from 
various packers for hogs, and those orders are supplied 
by the petitioners by means of purchases by them at posted 
stockyards and at various country points (JA 431-432, 510- 
512, 520). The petitioners, as dealers, under the Packers 
and Stockyards Act, purchased hogs at three posted stock- 
yards in these 46 transactions (J.A 156-157, 702). The peti- 
tioners cannot avoid or circumvent the regulatory provi- 
sions of the Act merely by alleging that they sold hogs to 
themselves, and then delivering: the hogs to the packer- 
purchasers. United States v. Woerth, 231 F. 2d 822, 824 
(C. A. 8). 

In Stone v. United States, 286 F. 2d 56, 57 (C. A. 8), it 
was said that the ‘‘transactions as shown by the sales tick- 
ets were sales in which the defendant acted both as seller 


15 The petitioners’ failure to assert or argue that the record fails 
to show that the other transactions—z.e., those in which the peti- 
tioners substituted hogs which had not been weighed for hogs which 
had been weighed and altered scale tickets or added data to scale 
tickets—are not within the scope of the Act is to be regarded as an 
abandonment or waiver on the part of the petitioners with respect 
to their original, broad contention and a limitation of the conten- 
tion to the specific transactions referred to in the petitioners’ argu- 
ment. Jackson v. Fuller, 66 App. D. C. 239, 85 F. 2d 816, 818, 
certiorari denied, 299 U. S. 608; Abrams v. American Security and 
Trust Co., 72 App. D. C. 79, 111 F. 2d 520, 521. See also, South- 
eastern Express Co. v. Robertson, 264 U. S. 541, 542; Schnitzer v. 
United States, 77 F. 2d 233, 235 (C. A. 8) ; United States v. Chicago. 
B. & Q. R. Co.. 82 F. 2d 131, 133 (C, A. 8), certiorari denied, 298 
U.S. 689; McNamara v. Hart, 83 F. 2d 649, 651 (C. A. 8). 


and buyer’’ of the wool, but, said the Court, these ‘‘pur- 
ported sales do not, of course, constitute sales within the 
meaning of the Wool Act and regulations implementing the 
Act.”? By a parity of reasoning, the alleged sales by the 
petitioners to the petitioners, in the case sub judicc, cannot 
avoid the statutory provisions.** Here as in Woolford 
Realty Co. v. Rose, 286 U. S. 319, 330, the petitioners’ in- 
terpretation of the Act would foster the ‘“‘opportunity for 
juggling so facile and so obvious”’ that it cannot be ac- 
cepted as a reasonable interpretation of the statutory pro- 
visions. To uphold the petitioners’ contention that they 
sold hogs to themselves would exalt artifice or fiction above 
reality, and deprive the remedial Act of serious purpose. 

In each of the 46 transactions in which the petitioners sold 
hogs at false weights, some of the hogs were purchased by 
the petitioners as ‘‘dealers’’ at posted stockyards and ap- 
plied on orders received from the packer-purchasers by the 
petitioner, Harry Lee Sparks, at the St. Louis National 
Stock Yards (JA 156-157, 431-432, 520, 702). Each of 
these transactions was, ex necessitate, in connection with 


the selling of hogs by a dealer at a posted stockyard. Hence, 
the petitioners’ reliance in their brief, pp. 10-12, on legis- 
lative history of the Act relative to transactions which are 
entirely at non-posted steckyards is misplaced. 

It is provided in § 312(a) of the Act that it shall be un- 


lawful for a dealer to engage in or use ‘‘any unfair 
or deceptive practice * * * in connection with the receiving, 
marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling, in commerce at a stockyard, of live- 
stock [emphasis supplied]”’ (7 U. S. C. 1952 ed. § 213(a)). 
In these transactions, the petitioners were engaged in the 
selling of hogs purchased by them at the posted stockyards 
at Bushnell, Springfield, and Peoria to packer-purchasers 
at a posted stockyard, i.e., the St. Louis National Stock 


16 An arrangement which does not constitute a purchase or sale 
“in any realistic sense” cannot be held to be a purchase or sale. 
Swift & Company v. United States, 257 F. 2d 787, 795 (C. A. 4), 
certiorari denied, 358 U. S. 837. 
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Yards, and the false and incorrect weights and invoices were 
‘in connection with”’ the selling of those hogs. ‘‘All prac- 
tices in connection with the livestock passing through the 
yards shall be just, reasonable, nondiscriminatory, and non- 
deceptive [emphasis supplied].’’ Stafford v. Wallace, 258 
U.S. 495, 513-514. 

The business practices which are ‘‘in connection with’’ 
the furnishing of the services or facilities at a posted stock- 
yard are not defined in the Act'and are necessarily to be 
determined in view of the mutable arrangements or opera- 
tions in livestock marketing. The statutory terms are of 
general import and are to be applied not in an artificial 
way but to the different and changing situations day by 
day in a great industry in operation. State of Colorado v. 
United States, 219 F. 2d 474, 476 (C. A. 10); United States 
v. Donahue Bros., 59 F. 2d 1019, 1022 (C. A. 8). See also, 
Gilbert R. Smith v. Union Stockyards Co., 9 Agr. Dec. 588, 
597; Flynn v. Kansas City Stock Yards Co., 12 Agr. Dee. 
14, 23-27 ; Farmers Union Livestock Ass’n. v. St. Paul Union 
Stock Yards, 12 Agr. Dec. 1026, 1032-1033: Dougherty v. 
Union Stock Yards & Transit Co., 13 Agr. Dec. 239, 245. 

It is not possible on the basis of the invoices submitted 
to the petitioners’ customers in these 46 transactions to sep- 
arate the hogs purchased at posted stockyards from the 
hogs purchased at country points. The invoice in each 
transaction does not identify the source of the hogs cov- 
ered thereby, although, admittedly, the hogs had been pur- 
chased at several places, including a posted stockvard. The 
false weight which was added in each transaction was to 
the entire lot of hogs and not toa portion only. The terms 
of the statute should be interpreted to achieve the cardinal 
legislative purpose. Here, as in American Trucking Ass’n. 
v. United States, 344 U. S. 298, 311, it would be ‘‘an un- 
natural construction”’ of a remedial Act to require an ad- 
ministrative agency ‘‘to sit idly by and wink at practices’’ 
which are subversive of effective regulation. Absolute in- 
tecrity on the part of a dealer or market agency is essential 
to the proper operation of public stockyards. ‘‘[T]he suc- 
cess of the livestock producing industry of the country in 
a large measure depends on the business practices of the 
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stockyard agencies that sell livestock of great value. To 
say that much depends on the integrity and ethics of those 
engaged in marketing livestock is speaking mildly.’’ Mid- 
west Farmers v. United States, 64 F. Supp. 91, 95 (3-Judze 
Court, D. Minn.). 

The petitioners insisted, to be sure, during the Depart- 
ment’s investigation of their transactions that the trans- 
actions at ‘“‘country points’’—i.e., at markets which were 
not posted under the Packers and Stockyards Act—are 
not within the Department’s authority under the statute 
(JA 477-479). Records, however, with respect to the peti- 
tioners’ transactions at posted stockyards were maintained 
at Chapin, as a part of the records identified as Midwest 
Order Buyers, and it was necessary for the petitioners’ 
books and records at Chapin to be audited in order for the 
Department to determine the petitioners’ disposition of 
livestock which the petitioners purchased at posted stock- 
yards and intermingled with the livestock from other mar- 
kets (JA 135-137, 145, 150, 376, 510-512). The petitioners 
made all of their books and records available to the De- 
partment’s auditor, and the narrow grounds on which the 
petitioners objected to the introduction of the audit in evi- 
dence (JA 185-186) are manifestly without substance. In 
any event the auditing of the books and records was within 
well-established principles. United States v. Woerth, 231 
F. 2d $22, 824 (C. A. 8). Rodgers v. United States, 138 
F. 2d 992, 996 (C. A. 6); Tractor Training Service v. Fed- 
eral Trade Comm., 227 F. 2d 420, 424 (C. A. 9), certiorari 
denied, 350 U. S. 1005; United States v. Harte-Hanks News- 
papers, 254 F. 2d 366, 369 (C. A. 5), certiorari denied, 357 
U.S. 938; United States v. Sclafani, 265 F. 2d 408, 414-415 
(C. A. 2), certiorari denied, 360 U. S. 918; United States v. 
Wheeler, 275 F. 2d 94, 96-97 (C. A. 3), certiorari denied, 
363 U.S. 828. 

The transactions here are with respect to hogs which 
were marketed at posted stockyards, and all of the records 
and papers are in connection with the marketing of the 
hogs at posted stockyards. The terms of the Act plainly 
apply to all of these transactions. 
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Il. The Administrative Sanctions Prescribed by the Judicial 
Officer Are in Accordance with the Relevant Statutory 
Provisions. 


The sanctions imposed in the order of the Judicial Offi- 
cer are expressly authorized by the Packers and Stock- 
yards Act. The administrative agency is authorized to 
order a dealer to cease and desist from violating the Act, 
and if a dealer is found to have violated the Act the ad- 
ministrative agency is authorized to suspend the registra- 
tion of the dealer for a reasonable specified period. 7 
U. S. C. 1952 ed. §§ 204, 211, 213." 

The authority to suspend a registrant under this Act has 
been upheld in a variety of cireumstances. E.g., in Cella v. 
United States, 208 F. 2d 783, 788 (C. A. 7), certiorari de- 
nied, 347 U. S. 1016, the period of suspension was for six 
months, and in Midwest Farmers v. United States, 64 F. 
Supp. 91 (3-Judge Court, D. Minn.), involving the ‘‘sus- 
pension of the petitioners’ registration * * * with the De- 
partment of Agriculture for one year in the Midwest and 
Crosby cases,’’ it was held that the ‘‘court in these cases 
has no discretion or control over the period of the suspen- 
sion so long as the order of suspension was not so unsup- 
ported by the evidence as to be arbitrary or capricious”’ 
(id. at 101-102), and ‘‘the question whether or not the dis- 
ciplinary action taken by the Secretary * * * is unduly 
severe is not a question with which the court properly can 
concern itself’? (id. at 102). See also, Irving Weis € Co. v. 
Brannan, 171 F. 2d 232, 235 (C.,A. 2), and Great Western 
Food Distributors v. Brannan, 201 F. 2d 476 (C. A. 7), 
certiorari denied, 345 U. S. 997, involving suspensions of 
licenses in analogous situations under the Commodity Ex- 
change Act. 


17 The terms of the Packers and’ Stockyards Act are, in this 
respect, similar to provisions in other statutes. See, e.g., the Com- 
modity Exchange Act, 7 U. S. C. §9; the Perishable Agricultural 
Commodities Act, 7 U. S. C. § 499h(a); the authority of the Post- 
master General under 39 U. S. C. § 259; and the authority of the 
Board of Governors of the Federal Reserve System pursuant to 
12 U.S. C. § 301. 
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The seriousness of the violations in the case at bar is 
emphasized by the fact that the petitioners have previously 
violated the Act in respects similar to the violations here 
(JA $4,101). The suspension of the petitioners’ registra- 
tion, under the order of the Judicial Officer, is for six 
months, and, particularly in view of the prior violations 
by the petitioners, it is manifestly within the authorization 
of the Act. The remedial or deterrent effect of this regu- 
latory authority would be devitalized if repeated violations, 
as in the case at bar, were not subjected to effective sanc- 
tions. 

In any event, however, the administrative decision as to 
the remedy should be sustained unless the remedy selected 
has no reasonable relation to the unlawful practices found 
to exist. Federal Trade Comm. v. National Lead Co., 352 
U. S. 419, 429; American Power Co. v. Securities and Ex- 
change Commission, 329 U. S. 90, 112-118; Phelps Dodge 
Corp. v. Labor Board, 313 U. S. 177, 194; Labor Bad. v. 
Link-Belt Co., 311 U. S. 584, 600; Carter Products, Inc. v. 
Federal Trade Commission, 268 F. 2d 461, 494-495 (C. A. 9), 
certiorari denied, 361 U. S. $84; G. H. Miller € Company v. 
United States, 260 F. 2d 286, 295-305 (C. A. 7), certiorari 
denied, 359 U. S. 907; Daniels v. United States, 242 F. 2d 39, 
42 (C.A. 7), certiorari denied, 354 U.S. 939; Great Western 
Food Distributors v. Brannan, 201 F. 2d 476, 484 (C.A. 7), 
certiorari denied, 345 U.S. 997; In re Electric Power & 
Light Corp., 176 F. 2d 687, 692 (C.A; 2); Irving Weis & Co. 
vy. Brannan, 171 F. 2d 232, 235 (C.A. 2) ; American Chain & 
Cable Co. v. Federal Trade Com’n., 142 F. 2d 909, 911, fn. 
1(C.A.4); Wright v. Securities and Exchange Commission, 
112 F. 2d 89, 95 (C.A. 2); Midwest Farmers v. United 
States, 64 F. Supp. 91, 101-102 (3-Judge Court, D. Minn.).* 


18 If an administrative sanction is illegal, a court has no jurisdic- 
tion to substitute its judgment for that of the administrative agency 
with respect to the appropriate sanction. The “function of the re- 
viewing court ends when an error of law is laid bare. At that point 
the matter once more goes to the * * * [agency] for reconsidera- 
tion.” Federal Power Commission v. Idaho Power Co., 344 U.S. 
17, 20. Specifically, the power “to affirm, modify, or set aside” the 
order of an administrative agency “is not power to exercise an 
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See also, Federal Trade Comm. v. Mandel Brothers, 359 
U.S. 385, 392-393; Moog Industries, Inc. v. Federal Trade 
Comm., 355 U.S, 411, 413. 

It is contended, however, by the petitioners in their brief, 
pp. 21-23, that the part of the order of the Judicial Officer 
which suspends the registration of the petitioners is con- 
trary to the requirements in § 9(b) of the Administrative 
Procedure Act (5 U.S.C. § 1008(b)). The statutory pro- 
vision relied on by the petitioners is that: 


** 


‘Except in cases of wilfullness * no withdrawal, 
suspension, revocation, or annulment of any license 
shall be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may war- 
rant such action shall have been called to the attention 
of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate 
or achieve compliance with all lawful requirements.”’ 
5 U.S.C. § 1008(b). 


In a prior administrative proceeding in 1951, the Judi- 


cial Officer ordered the petitioners to cease and desist from 
unlawful practices of the character in the case at bar (JA 
84, 101). Thus §9(b) of the Administrative Procedure 
Act has been complied with. Further, the violations by the 
petitioners in the case at bar were also found to be ‘‘wilful’’ 
in the findings of fact by the Judicial Officer (JA 103). 
As we have shown, supra, pp. 22-40, substantial evidence, 
on the record as a whole, supports these findings. 

In any event, the petitioners’ contentions do not, as a 
matter of law, negate ‘‘wilfullness’’ within the meaning of 


essentially administraive function” (7d. at 21). See also, Scripps- 
Howard Radio v. Federal Communications Commission, 316 U. 8. 
4, 10; Federal Communications Commission v. Pottsville Broad- 
casting Co., 309 U. S. 134, 145; Radio Comm’n v. Nelson Bros. Co., 
289 U. S. 266, 274-278; Radio Comm. v. General Electric Co., 281 
U. S. 464, 466-470; Keller v. Potomac Elec. Co., 261 U. S. 428, 
440-444; G. H. Miller & Company v. United States, 260 F. 2d 286, 
295-305 (C. A. 7), certiorari denied, 359 U. S. 907; Crolley v. 
Tatton, 249 F. 2d 908, 911-912 (C. A. 5), certiorari denied, 356 
U. S. 966. 
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the Administrative Procedure Act. The issue as to the 
meaning of the term ‘‘wilful,”’ in § 9(b) of the Administra- 
tive Procedure Act, was squarely presented in Eastern 
Produce Company v. Benson, 278 F. 2d 606, 609 (C. A. 3), 
and the Court held that it could not ‘subscribe to the 
proposition that the test of wilfullness in this context is to 
be evil purpose or criminal intent, for this is not a criminal 
statute’’ (id. at 609). The Eastern Produce Company case 
relates to the suspension of a license under the Perishable 
Agricultural Commodities Act (7 U. S. C. § 499a), and the 
issue of wilfullness in that case, as in the case at bar, is 
based solely on §¢9(b) of the Administrative Procedure 
Act, inasmuch as the Perishable Agricultural Commodities 
Act and the Packers and Stockyards Act do not include 
wilfullness as an element of the offense. It was held in 
Goodman v. Benson, 286 F. 2d 896, 900 (C.A. 7), that a 
case of wilfullness is not within § 9(b) of the Administra- 
tive Procedure Act, and that if a person ‘sintentionally 
does an act which is prohibited, irrespective of evil motive 
or reliance on erroneous advice,’’ or ‘‘acts with careless 


disregard of statutory requirements the violation is wilful.’’ 

The violations by the petitioners were intentional and, 
manifestly, wilful in fact and in law. There is nothing to 
the contrary. The order by the Judicial Officer is plain and 
definite. Its terms are authorized by the record and by the 
relevant statutory provisions. 
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CONCLUSION 


In view of the foregoing, it is respectfully submitted that 
the findings of fact by the Judicial Officer are adequately 
supported by the evidence, that his conclusions have a 
rational basis in fact and in law, and that the order before 
the Court for review should, therefore, be affirmed. 


Wruiuiam H. Orrick, Jr., 
Assistant Attorney General, 


Morton Hoiuanver, 
Chief, Appellate Section, Civil Division, 
Department of Justice, 
Washington 25, D. C. 
Nez Brooks, 
Assistant General Counsel, 


Lowe. E. Miter, 
Attorney, 
United States Department of Agriculture, 
Washington 25, D. C. 
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APPENDIX A 


The following are the relevant provisions of the Packers 
and Stockyards Act, 1921 (42 Stat. 159, as amended, 7 
U.S. C. 1952 ed. § 181 et seq.) : 


Packers AND STocKyaRDs AcT 
Sec. 301. When used in this Act— 


(c) The term ‘‘market agency’? means any person 
engaged in the business of (1) buying or selling in 
commerce livestock at a stockyard on a commission 
basis or (2) furnishing stockyard services; and 

(d) The term ‘‘dealer’’? means any person, not a 
market agency, engaged in the business of buy ing or 
selling in commerce livestock at a stockyard, either 
on his own account or as the employee or agent of the 
vendor or purchaser. (7 U. S. C. 1952 ed. §§ 201(c), 
201(d)). 


Sec. 302. (a) When used in this title the term 
“‘stockyard’”’ means any place, establishment, or facil- 
ity commonly known as stockyards, conducted or op- 
erated for compensation or profit as a public market, 
consisting of pens, or other inclosures, and their ap- 
purtenances, in which live cattle, sheep, swine, horses, 
mules, or goats are received, held, or kept for sale or 
shipment in commerce. This title shall not apply to 
a stockyard of which the area normally available for 
handling livestock, exclusive of runs, alleys, or pas- 
sageways, is less than twenty thousand square feet. 

(b) The Secretary shall from time to time ascer- 
tain, after such inquiry as he deems necessary, the 
stockyards which come within the foregoing definition, 
and shall give notice thereof to the stockyard owners 
concerned, and give public notice thereof by posting 
copies of such notice in the stockyard, and in such 
other manner as he may determine. After the giving 
of such notice to the stockyard owner and to the pub- 
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lic, the stockyard shall remain subject to the provi- 
sions of this title until like notice is given by the 
Secretary that such stockyard no longer comes within 
the foregoing definition. (7 U. S. C. 1952 ed. § 202). 


Sec. 303. After the expiration of thirty days after 
the Secretary has given public notice that any stock- 
yard is within the definition of section 302, by post- 
ing copies of such notice in the stockyard, no person 
shall carry on the business of a market agency or 
dealer at such stockyard unless he has registered with 
the Secretary under such rules and regulations as 
the Secretary may prescribe, his name and address, 
the character of business in which he is engaged, and 
the kinds of stockyard services, if any, which he fur- 
nishes at such stockyard. Whoever violates the pro- 
visions of this section shall be liable to a penalty of 
not more than $500 for each such offense and not more 
than $25 for each day it continues, which shall accrue 
to the United States and may be recovered in a civil 
action brought by the United States. (7 U.S. C. 1952 
ed. § 203). 


Sec. 312. (a) It shall be unlawful for any stock- 
yard owner, market agency, or dealer to engage in 
or use any unfair, unjustly discriminatory, or decep- 
tive practice or device in connection with the receiv- 
ing, marketing, buying, or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing or handling, in commerce at a 
stockyard, of livestock. 

(b) Whenever complaint is made to the Secretary 
by any person, or whenever the Secretary has reason 
to believe, that any stockyard owner, market agency, 
or dealer is violating the provisions of subdivision 
(a), the Secretary after notice and full hearing may 
make an order that he shall cease and desist from 
continuing such violation to the extent that the Secre- 


tary finds that it does or will exist. (7 U. S. C. 1952 ed. 
§ 213). 

7 U.S. C. 1952 ed. § 204. Hereafter the Secretary 
may require reasonable bonds from every market 
agency and dealer, under such rules and regulations 
as he may prescribe, to secure the performance of their 
obligations, and whenever, after due notice and hear- 
ing, the Secretary finds any registrant is insolvent or 
has violated any provisions of this chapter he may 
issue an order suspending such registrant for a rea- 
sonable specified period. Such order of suspension 
shall take effect within not less than five days, unless 
suspended or modified or set aside by the Secretary or 
a court of competent jurisdiction. 


See. 314. (a) Any stockyard owner, market agency, 
or dealer who knowingly fails to obey any order made 
under the provisions of sections 310, 311, or 312 shall 
forfeit to the United States the sum of $500 for each 
offense. Each distinct violation shall be a separate 
offense, and in case of a continuing violation each 
day shall be deemed a separate offense. Such for- 
feiture shall be recoverable in a civil suit in the name 
of the United States. (7 U. S. C. 1952 ed. § 215(a)). 


Sec. 401. Every packer, stockyard owner, market 
agency, and dealer shall keep such accounts, records, 
and memoranda as fully and correctly disclose all 
transactions involved in his business, including the true 
ownership of such business by stockholding or other- 
wise. Whenever the Secretary finds that the accounts, 
records, and memoranda of any such person do not 
fully and correctly disclose all transactions involved 
in his business, the Secretary may prescribe the man- 
ner and form in which such accounts, records, and 
memoranda shall be kept, and thereafter any such 
person who fails to keep such accounts, records, and 
memoranda in the manner and form prescribed or ap- 
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proved by the Secretary shall upon conviction be fined 
not more than $5,000, or imprisoned not more than 
three years, or both. (7 U. S. C. 1952 ed. § 221). 


Sec. 402. For the efficient execution of the provi- 
sions of this Act, and in order to provide information 
for the use of Congress, the provisions (including 
penalties) of sections 6, 8, 9, and 10 of the Act en- 
titled ‘An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other 
purposes,’’ approved September 26, 1914, are made 
applicable to the jurisdiction, powers, and duties of 
the Secretary in enforcing the provisions of this Act 
and to any person subject to the provisions of this 
Act, whether or not a corporation. The Secretary, in 
person or by such agents as he may designate, may 
prosecute any inquiry necessary to his duties under 
this Act in any part of the United States. (7 U.S. C. 
1952 ed. §222). 


Sec. 403. When construing and enforcing the pro- 
visions of this Act, the act, omission, or failure of any 
agent, officer, or other person acting for or employed 
by any packer, stockyard owner, market agency, or 
dealer, within the scope of his employment or office, 
shall in every case also be deemed the act, omission, 
or failure of such packer, stockyard owner, market 
agency, or dealer, as well as that of such agent, offi- 
cer, or other person. (7 U.S. C. 1952 ed. § 223). 


Section 10 of the Federal Trade Commission Act 
incorporated by reference in § 402 of the Packers and 
Stockyards Act: 


Any person who shall willfully make, or cause to 
be made, any false entry or statement of fact in any 
report required to be made under this Act, or who 
shall willfully make, or cause to be made, any false 
entry in any account, record, or memorandum kept 


54 


by any corporation subject to this Act or who shall 
willfully neglect or fail to make, or to cause to be 
made, full, true, and correct entries in such accounts, 
records, or memoranda, of all facts and transactions 
appertaining to the business of such corporation, or 
who shall willfully remove out of the jurisdiction of 
the United States, or willfully mutilate, alter, or by any 
other means falsify any documentary evidence of such 
corporation, or who shall willfully refuse to submit 
to the Commission or to any of its authorized agents, 
for the purpose of inspection and taking copies, any 
documentary evidence of such corporation in his pos- 
session or within his control, shall be deemed guilty 
of an offense against the United States, and shall be 
subject, upon conviction in any court of the United 
States of competent jurisdiction, to a fine of not less 
than $1,000 nor more than $5,000, or to imprisonment 
for a term of not more than three years, or to both 
such fine and imprisonment. (15 U. S. C. 1952 ed. 
§ 50). 


55 


APPENDIX B 


The following are the relevant provisions of the admini- 
strative regulations (9 CFR § 201.1 et seq.): 


See. 201.46 Stockyard owners, registrants, and 
licensees to keep daily record. (a) Bach stockyard 
owner, in addition to other necessary records, shall 
make and keep an accurate record of the number of 
head of each class of livestock received, shipped, or 
disposed of locally each day. Each registrant buying 
or selling livestock on a commission basis or otherwise, 
except packer buyers registered as dealers to purchase 
livestock for slaughter only, in addition to other neces- 
sary records, shall make and keep an accurate record 
of the number and weight of livestock bought, sold, or 
otherwise disposed of each business day, the prices paid 
or received therefor, and the charges made for services. 
(9 CFR § 201.46(a)). 


Sec. 201.55 Purchases and sales to be made on actual 
weights, When livestock or live poultry is bought or 
sold on a weight basis in transactions subject to the 
provisions of the act, settlement therefor shall be on 
the basis of the weight shown on the scale ticket or 
correction ticket, as the case may be. Any weight 
figures shown on accounts of sale, accounts of purchase, 
invoices, bills, or statements issued in connection with 
transactions subject to the act shall be actual weights 
obtained on stockyard scales, in the case of livestock, 
or on seales operated by licensees, in the case of live 
poultry, at the place and at the time of the consum- 
mation of the transactions in question or, if not, shall be 
appropriately explained on the accountings, bills, or 
statements issued. (9 CFR § 201.55). 


Sec. 201.95 Inspection of records and property of 
packers, stockyard owners, registrants, and licensees. 
Each packer, stockyard owner, registrant, and licensee 
shall, upon proper request during ordinary business 
hours, permit authorized representatives of the Secre- 
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tary to enter the place of business and examine records 
requested pertaining to the business of the packer, 
stockyard owner, registrant, or licensee as such, and to 
make copies thereof, and inspect such property of per- 
sons subject to the act as is necessary to carry out the 
provisions of the act and the regulations in this part. 
Any necessary facilities for such examination of ree- 
ords and inspection of property shall be extended to 
authorized representatives of the Secretary by the 
packer, stockyard owner, registrant, or licensee, his 
agents and employees. (9 CFR § 201.95). 
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